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CASE HISTORY

Mr. Lewicki timely appealed a September 23, 1999, determination that denies benefits under AS 23.20.379. The issue is whether he voluntarily left suitable work without good cause or the employer discharged him for misconduct connected with his work.


FINDINGS OF FACT
Mr. Lewicki began his ironworker job on August 31, 1999. He worked three hours on August 31 and 13 hours on September 1. He did not complete a time sheet for September 2, but the employer paid him for eight hours of work for that date. Mr. Lewicki received $36.60 per hour.

On September 2, Mr. Markiewicz lost sight of Mr. Lewicki for about 20 minutes. During that time, Mr. Lewicki had descended the structure, on which they worked, to get something to drink and eat. He also smoked a cigarette.

Upon Mr. Lewicki’s return to the structure, Mr. Lewicki passed Mr. Markiewicz.  Mr. Markiewicz made a statement and Mr. Lewicki’s employment ended. Mr. Markiewicz and Mr. Lewicki disagree regarding the words stated and whether the employment ended due to a quit or a discharge.

Mr. Markiewicz contends his statement was that Mr. Lewicki was not on a vacation and if he (Mr. Lewicki) did not like it he could go. Mr. Markiewicz contends Mr. Lewicki then left work thereby voluntarily quitting his employment.

Mr. Lewicki contends Mr. Markiewicz told him that he was not on a vacation and to go. Mr. Lewicki contends he left because Mr. Markiewicz had told him to go thus discharging him.

No third person witnessed the exchange that resulted in the end of Mr. Lewicki’s employment. The discrepancies in testimonies require the Tribunal to issue a credibility finding.

Mr. Lewicki and Mr. Markiewicz were upset at the time  Mr. Lewicki’s employment ended suddenly and unexpectedly. There can be no doubt that each knew the job ended due to either a quit or a discharge.

Mr. Lewicki reopened his inactive unemployment insurance claim effective September 5, 1999. When he reopened his claim, he reported that his job with Mr. Markiewicz ended due to a lack of work. The job clearly did not end due to a lack of work. Mr. Lewicki’s inaccurate report to his unemployment insurance office undermines his credibility and renders his testimony less persuasive than Mr. Markiewicz’s testimony. Mr. Lewicki voluntarily left work on September 2 because his employer told him he was not on a vacation and he could go if he did not like it.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause….


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work….


CONCLUSION
"Once having voluntarily quit, it is the burden of the claimant to establish good cause."  Fogleson, Comm'r Dec. 8822584, February 28, 1989.PRIVATE 

An employer’s warning that an employee is not on a vacation does not rise to a level of hostility or abuse that provides good cause to leave work. The hearing record fails to show Mr. Lewicki left work for good cause as good cause is defined for unemployment insurance purposes.

DECISION
The September 23, 1999, determination is AFFIRMED. Benefits are denied beginning with the week ending September 11, 1999, through the week ending October 16, 1999. Mr. Lewicki’s maximum payable benefits are reduced by three weeks and his future extended benefits may be jeopardized.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on November 4, 1999.
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