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STATEMENT OF THE CASE

On August 13, 1999, Mr. Murphy filed a timely appeal against a determination that reduced his benefits pursuant to AS 23.20.360, and denied his benefits pursuant to AS 23.20.379 and 387. He was also held liable for the repayment of benefits and the payment of a penalty pursuant to AS 23.20.390. He filed a timely appeal.

The issues before the Tribunal are whether Mr. Murphy

· voluntarily left suitable work without good cause;

· earned wages during the weeks claimed;

· knowingly made a false statement or misrepresentation in connection with is claim; and

· is liable for the repayment of benefits and the payment of a penalty.

FINDINGS OF FACT

Mr. Murphy worked for the Pinettes Show Club as a male dancer from September 26 to November 15, 1997. When he was hired, he was told that he would be earning $5.65 per hour plus tips. He found that he would also receive between $25.00 and $75.00 per night in tips. At the end of the evening, however, he was expected to turn in a certain percentage of his tips to management and a certain percentage to the disc jockey.

When he began, Mr. Murphy also learned that he would be given six drink tickets at the beginning of the evening. He had to sell these tickets to customers. If he did not sell any or all of them, he had a choice. He could either buy the unsold tickets, meaning that he would, in effect, buy the drinks. His other choice was to return the tickets, the price of which would then be deducted from his paycheck. Mr. Murphy could not recall exactly, but believed tickets cost $10.00 each. The tickets were for non-alcoholic drinks only as the club did not sell alcohol.

Because he was unable to sell all of his tickets, Mr. Murphy did not receive any pay other than his tips. After realizing that he would not be able to sell enough tickets to ever get a paycheck, he called his manager, Angel (last name unknown), and told her he was quitting immediately. He gave her no reason.

Mr. Murphy had, on August 19, 1997, filed a new claim for unemployment benefits. He was eligible to receive benefits of $76.00 per week. He filed and received benefits (for the time pertinent to this matter) for the weeks ending October 4 through November 29, 1997. He did not report his earnings while working at the Pinettes Club, nor did he report that he had quit that job.

Before going to work for the Pinettes Club, Mr. Murphy had accepted a job elsewhere as a bartender. The employer had flown him to Anchorage, offering a return ticket at the end of his employment. The employer then discharged him, and rescinded the offer of a return ticket. Mr. Murphy went to work for the Pinettes Club in order to earn enough money to return to his home in California. When he was not paid, he filed for benefits, not reporting his work, earnings, or separation in order to get the needed money. He may have been aware of the effect of work and earnings on his unemployment benefits.

After leaving Alaska, Mr. Murphy worked for Accountemps, Inc. He worked at various establishments from December 8 through 19, 1997, and from December 29, 1997 through January 5, 1998. Although he filed claims for the same periods, he did not report his work and earnings.

Mr. Murphy does not recall why he did not report his work and earnings with Accountemps. The claims were filed via VICTOR, the automated, telephonic claims system. His girlfriend and he lived together in Anchorage. He had given her his PIN. When they left Anchorage, he went to Studio City, but she moved elsewhere. He theorizes that his ex-girlfriend may have filed the claims using his PIN. He does not recall if he received checks during that time.

STATUTORY PROVISIONS

AS 23.20.360. Earnings deducted from weekly benefit amount.

The amount of benefits, excluding the allowance for dependents, payable to an insured worker for a week of unemployment shall be reduced by 75 percent of the wages payable to the insured worker for that week that are in excess of $50. However, the amount of benefits may not be reduced below zero. If the benefit is not a multiple of $1, it is computed to the next higher multiple of $1. If the benefit is zero, no allowance for dependents is payable.

AS 23.20.379.  Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1)
left the insured worker's last suitable work voluntarily without good cause; or

(2)
was discharged for misconduct connected with the insured worker's work.

AS 23.20.387. Disqualification for misrepresentation.

(a)
An insured worker is disqualified for benefits for the week with respect to which the false statement or misrepresentation was made and for an additional period of not less than six weeks or more than 52 weeks if the department determines that the insured worker has knowingly made a false statement or misrepresentation of a material fact or knowingly failed to report a material fact with intent to obtain or increase benefits under this chapter. The length of the additional disqualification and the beginning date of that disqualification shall be determined by the department according to the circumstances in each case.

(b)
A person may not be disqualified from receiving benefits under this section unless there is documented evidence that the person has made a false statement or a misrepresentation as to a material fact or has failed to disclose a material fact. Before a determination of fraudulent misrepresentation or nondisclosure may be made, there must be a preponderance of evidence of an intention to defraud, and the false statement or misrepresentation must be shown to be knowing and to involve a material fact.

AS 23.20.390. Recovery of improper payments; penalty.
(a)
An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual.

CONCLUSION

Before a decision on "good cause for leaving work" can be made, it must first be determined that the work was suitable. Benefits cannot be denied if a person leaves "unsuitable" work, and a person need not establish "good cause" for doing so. Work, which does not pay at least the legal, minimum amount, is not suitable work.

Mr. Murphy was being paid, on paper, $5.65 per hour, the legal minimum amount in Alaska. Tips may not be used in the calculation of the minimum wage.
 The employer, however, was deducting from Mr. Murphey's salary the cost of any unsold drinks. Even if one drink were unsold, this would take the amount of his salary below minimum.

The Tribunal is not impressed with the argument that Mr. Murphy "bought" the drinks. If he chose to have the drinks deducted from his salary, his salary would be reduced to below minimum. If he chose to receive a pay check, he would have to use the pay to buy the drinks, which would reduce his salary to below minimum. Whether he paid for them up front or they were deducted from his salary, the result was the same.

The Tribunal concludes, therefore, that Mr. Murphy left work that was not suitable. There is no issue pursuant to AS 23.20.379.

Mr. Murphy did not report his work and earnings with The Pinettes Club nor with Accountemps. In both cases, the questions asked him by VICTOR, did he work during the week claimed, are clear and not open to misinterpretation. He has provided no reason that would excuse his misreporting.

The Tribunal concludes, therefore, that Mr. Murphy made false statements or misrepresentations with the intent to receive benefits to which he knew he would not otherwise be entitled.

DECISION

The notice of determination and determination of liability issued in this matter on July 21, 1999 is MODIFIED.

· That portion of the determination holding that Mr. Murphy’s benefits are reduced due to receipt of wages is AFFIRMED. Benefits remain reduced pursuant to AS 23.20.360

· for the weeks ending November 15, 1997 through November 29, 1999;

· for the week ending December 20, 1997; and

· for the weeks ending January 3, 1998 through January 10, 1998.

· That portion of the determination holding that Mr. Murphy voluntarily quit his employment is REVERSED. No disqualification under AS 23.20.379 is imposed.

· Benefits are allowed for the weeks ending November 15, 1997 through December 20, 1997, so long as he is otherwise eligible;

· Mr. Murphy’s maximum benefit amount is restored, and

· he is eligible for the potential receipt of extended benefits.

· That portion of the determination holding that Mr. Murphy committed fraud or misrepresentation is AFFIRMED. Pursuant to AS 23.20.387, benefits are denied

· for the weeks ending November 15, 1997 through November 29, 1997;

· for the week ending December 20, 1997;

· for the weeks ending January 3, 1998 through January 10, 1998; and

· for the weeks ending July 24, 1999 through March 25, 2000.

· That portion of the determination holding that Mr. Murphy is liable for the repayment of benefits and for the payment of a penalty is AFFIRMED. He remains liable for the repayment of benefits paid to him, and for a penalty amount.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on November 9, 1999.



Dan A. Kassner



Hearing Officer

� AS 23.10.065. Minimum wages: (a) . . . an employer shall pay to each employee wages at a rate of not less than 50 cents an hour greater than the prevailing Federal Minimum Wage Law . . .An employer may not apply tips or gratuities bestowed upon employees as a credit toward payment of the minimum hourly wage required by this section.





