Gifford

99 2343

Page 4


ALASKA DEPARTMENT OF LABORPRIVATE 


AND WORKFORCE DEVELOPMENT


EMPLOYMENT SECURITY DIVISION


P.O. BOX 25509


JUNEAU, ALASKA 99802-5509

APPEAL TRIBUNAL DECISION

Docket No: 99 2343

Hearing Date: October 26, 1999

CLAIMANT


KIM GIFFORD

CLAIMANT APPEARANCES


KIM GIFFORD 

ESD APPEARANCES
None 


CASE HISTORY
Ms. Gifford timely appealed a September 30, 1999 determination, and an October 20, 1999 redetermination that denied benefits under AS 23.20.360. She was disqualified benefits pursuant to AS 23.20.360 on the basis that she had earnings for the weeks ending September 12, 1998 through September 19, 1998; October 3, 1998 through October 10, 1998; November 7, 1998, through November 21, 1998; and week ending December 19, 1998. Benefits were denied on the ground that Ms. Gifford had work and earnings during the weeks claimed. The determination also denied benefits pursuant to AS 23.20.387 on the ground that she knowingly withheld material facts during the period November 7, 1998, November 14, 1998, November 21, 1998, and December 21, 1998, with the intent to receive unentitled benefits. She was disqualified for six weeks for each week misrepresented beginning with weeks ending October 2, 1998, and continuing through week ending March 11, 2000. She was determined to be liable for an overpayment of benefits pursuant to AS 23.20.390.  


FINDINGS OF FACT
Ms. Gifford established an unemployment insurance claim effective August 25, 1998 and ending August 24, 1999. Her weekly benefit amount was $44 during the period in question. The excess earnings amount was $108.67. She believes she has filed for benefits in previous years, but her daughter helped her by telling her which boxes to check. Ms. Gifford is dyslexic and can not read beyond the first grade level. Ms. Gifford completed claim certifications 

as she had been instructed previously by her daughter, and did 

not deviate from the way she had completed them previously. She 

generally works as a substitute custodian or fast food worker/janitor. She is unable to operate a cash register because it is too confusing for her. 

Ms. Gifford was unable to read the exhibit packets sent to her, and believes she completed the claim certifications to the best of her ability. She believes she had a friend's help when she reported earnings on a claim certification that Ms. Klos had in her possession. Ms. Gifford was unable to see the claim certification because it was not included in the exhibit packet, but she believes her friend may have helped her report earnings.

Ms. Gifford attempted to get help in filing for benefits at the Kenai Employment Service office, but there was no one available to explain unemployment insurance benefits. She called the call center on one occasion, but believed the person was very rude to her because she made a mistake on how she entered the numbers of her social security card. 

Ms. Gifford does not recall the dates that she worked for the Kenai School District as a substitute janitor, but did write down the days she worked on a calendar. She did not write down the hours she worked. She believes she worked during weeks ending September 12 and September 19, 1998, but did not write down the amount of hours she worked. She also believes she worked during weeks ending November 7, November 14, November 21, December 12, and December 19. Since she worked on-call, her hours were sporadic and limited. 

The Kenai School District issued checks to Ms. Giffford dated November 30, 1998, December 31, 1998, and January 29, 1999. It is unknown as to what days of work that the checks represent. The amounts on the checks are not reconcilable to the timesheets that have been submitted. Some of the timesheets are undated. The wage report of work and earnings originally submitted by the employer does not reconcile with the checks that were issued, nor are they reconcilable to the timesheets that were submitted by the employer.


PROVISIONS OF LAW
AS 23.20.360 provides in part:


The amount of benefits, excluding the allowance for dependents, payable to an insured worker for a week of unemployment shall be reduced by 75 percent of the wages payable to the insured worker for that week that are in excess of $50.  However, the amount of benefits may not be reduced below zero.  If the benefit is not a multiple of $1, it is computed to the next higher multiple of $1.  If the benefit is zero, no allowance for dependents is payable....

AS 23.20.387 provides in part:


(a)
An insured worker is disqualified for benefits for the week with respect to which the false statement or misrepresentation was made and for an additional period of not less than six weeks or more than 52 weeks if the department determines that the insured worker has knowingly made a false statement or misrepresentation of a material fact or knowingly failed to report a material fact with intent to obtain or increase benefits under this chapter. The length of the additional disqualification and the beginning date of that disqualification shall be determined by the department according to the circumstances in each case.


(b)
A person may not be disqualified from receiving benefits under this section unless there is documented evidence that the person has made a false statement or a misrepresentation as to a material fact or has failed to disclose a material fact.  Before a determination of fraudulent misrepresentation or nondisclosure may be made, there must be a preponderance of evidence of an intention to defraud, and the false statement or misrepresentation must be shown to be knowing and to involve a material fact....

AS 23.20.390 provides in part:


(a)
An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual....


(f)
If addition to the liability under (a) of this section for the amount of benefits improperly paid, an individual who is disqualified from receipt of benefits under AS 23.20.387 is liable to the department for a penalty in an amount equal to 50 percent of the benefits that were obtained by knowingly making a false statement or misrepresenting a material fact, or knowingly failing to report a material fact, with the intent to obtain or increase benefits under this chapter.  The department may, under regulations adopted under this chapter, waive the collection of a penalty under this section.   The department shall deposit into the general fund the penalty that it collects....


CONCLUSION
A claimant is potentially eligible for a weekly benefit under the 

Alaska Employment Security Act only if he is "unemployed" during the week for which benefits are claimed. Under AS 23.20.505 an 

individual is considered "unemployed" for a week if, during that week, if he works less than full-time, and his wages for the week are less than "excess." The terms "service" and "work" as used in the Statute mean employment, occupation, business, trade, or craft--any effort to make or do something.  

Ms. Gifford is unable to read past the first grade level. She completed the claim certifications from memory, and did not properly report work and earnings. Her own records do not match the employers. The preponderance of the evidence does not show that Ms. Gifford intended to defraud the State of Alaska. The information provided by the employer was contradictory, and can not be reconciled to the hours of work reported. The information submitted by the employer is not credible in that the employer's time sheets, wage reports, and checks issued can not be reconciled to determine what hours were actually worked, what the earnings were for each week claimed, or what she was paid for each of the weeks. Therefore, it is not possible to make a determination based on the information provided. Ms. Gifford is not held liable for an overpayment of benefits. 


DECISION
The September 30, 1999 determination, and October 20, 1999 redetermination disqualifying benefits under AS 23.20.387 is REVERSED. Benefits are allowed, if otherwise eligible.

The September 30, 1999, determination and October 20, 1999, redetermination disqualifying benefits pursuant to AS 23.20.360 is REVERSED. Benefits are allowed, if otherwise eligible. 

The determinations disqualifying benefits pursuant to AS 23.20. 390 is REVERSED. There is no overpayment of benefits. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska, on October 27, 1999.
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Hearing Officer

