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CASE HISTORY

Ms. Belcher timely appealed a determination issued on October 7, 1999, that denies benefits pursuant to AS 23.20.379.  The issue is whether the claimant voluntarily left suitable work without good cause.


FINDINGS OF FACT
Ms. Belcher worked for ARG Enterprises, Inc. (Cattle Company) during the period June 1999 through approximately October 9, 1999. She earned $5.65 per hour for full-time work as a food server. 

Ms. Belcher’s employment ended on October 9, 1999.

During the last three weeks of her employment, Ms. Belcher experienced problems with a hostess. The hostess would not seat customers evenly between the servers on duty. Ms. Belcher complained to the assistant manager who indicated they needed to speak to the manager, Ms. Lin. Ms. Belcher opted to let the issue go because she did not want to create problems and felt it would resolve itself.

On or about October 3, 1999, the hostess assigned Ms. Belcher tables that were not typically used by customers. Ms. Belcher was upset and spoke to Ms. Lin. Ms. Lin told Ms. Belcher she could leave or quit. Ms. Belcher was upset and crying so she opted to leave. She contacted the assistant manager the following day and was told to return to work. Ms. Belcher worked October 4 and 5; she was scheduled off on October 6 and 7.

When Ms. Belcher arrived at work on or about October 9, Ms. Lin asked to speak with her. Ms. Lin was upset over the way Ms. Belcher had spoken to her several days earlier. Ms. Belcher indicated she had been upset about the inequity of the table assignments. Ms. Lin stated several times that would not happen in her restaurant.

Finally, Ms. Lin indicated she would get the staff together, including the hostesses, to solve the problem. Ms. Belcher felt 

Ms. Lin had accused her of lying and indicated she would not lie. She became upset again and began to cry. Ms. Belcher asked if 

Ms. Lin wanted her (Ms. Belcher) to quit. Ms. Lin indicated it was up to her (Ms. Belcher). At that point, Ms. Belcher decided to leave.

Ms. Belcher did not believe the manager wanted her (Ms. Belcher) to remain employed any longer. She did not believe the manager really understood the hostess was seating customers unfairly. Ms. Belcher had spoken once to the hostess about three weeks before she quit but the hostess continued to seat customers in other areas.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause….

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work….


CONCLUSION
To avoid disqualification, the worker who quits work because of

a fellow employee must show that the actions of the fellow employee

subjected the worker to abuse, or endangered the worker's health,

or caused the employer to demand an unreasonable amount of work

from the worker.

In addition, even where a worker has an adequate reason for

quitting work, the worker will be subject to disqualification if

the worker quits work without attempting to remedy the situation. 

The worker must present a grievance to the employer and give the

employer an opportunity to adjust the situation.

Ms. Belcher’s unrefutted testimony establishes the hostess withheld customers from Ms. Belcher’s service area. Therefore, the underlying reason for leaving was compelling. However, Ms. Belcher failed to give the employer an opportunity to rectify the situation.

Although Ms. Belcher may have perceived the manager did not believe unfair seating was taking place, Ms. Lin did attempt to bring the parties together to resolve the issue. Ms. Belcher’s decision to just accept the situation and hoped it would work itself out negated any good cause for leaving work.

DECISION
The determination issue on October 7, 1999, is AFFIRMED.  Benefits are denied for the week ending September 18, 1999, through 

October 23, 1999. Ms. Belcher’s maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on November 2, 1999.
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