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CASE HISTORY

Mr. Strong timely appealed a determination issued on October 6, 1999, that denies benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
Mr. Strong last worked for Brewsters Department Store, Inc. during the period September 1998 through September 10, 1999. He earned approximately $8 per hour for full-time work as a sales clerk. 

Mr. Strong was discharged on September 11, 1999, for failure to comply with an employer requirement.

On September 1, 1999, the employer notified all personnel that each employee would be required to complete an I-9 form to comply with federal immigration requirements. Management of Brewsters had just discovered they were out of compliance. On September 7, all employees received with their pay checks an I-9 form for completion. Mr. Strong received his on September 8 as he did not work on September 7.

Mr. Meyer, assistant to the vice president, asked Mr. Strong if he had the documents needed to complete the I-9 form. Mr. Strong did not have the specified documents but provided a “DD214” and an Ohio birth certificate on September 10. Mr. Meyer called Immigration and was told the DD214 would not satisfy section “B” of the I-9 form. 

Mr. Strong then presented a Veterans identification card he obtained the day before to satisfy section B. When Mr. Meyer began writing down the number of the identification card, Mr. Strong asked that it be returned because the number gave him top secret clearance. He did not want the employer to write the number down without clearing it with the Veterans Administration.

Mr. Strong left after the employer was unable to complete the I-9 form. He obtained a private identification card with a photograph and presented that to the employer’s representative. Mr. Meyer was not on the premises.

On September 11, Mr. Meyer called Mr. Strong to advise the private identification card was unacceptable. Several hours later, 

Mr. Strong arrived at work. Mr. Meyer asked if he had any other documentation available to meet the requirements of section B. He did not. Mr. Meyer discharged Mr. Strong, who indicated he would then provide the original Veterans identification card. Because he had already discharged Mr. Strong, Mr. Meyer refused to return 

Mr. Strong to work.

Exhibit 13 contains a copy of a list of acceptable documents for completion of an I-9 form. Mr. Strong could not meet the requirements of section A. Therefore, he needed to provide documentation to meet sections B and C. Section B required various identification cards issued by government entities, school ID, voter’s registration card, military card or draft record, merchant mariner card, Native American tribal document, or Canadian drivers license.

Federal regulations allow a 90-day waiting period if an employee can provide a receipt that I-9 documentation has been requested. Mr. Strong had gone to the Veterans Administration to get permission to release the number on his identification card but did not obtain a receipt. He left his request with the Veterans Administration and was told it would be mailed to him.

The employer’s notice to its employees on September 1 informed the staff they would have the ability to obtain additional documentation but a receipt would be necessary.

Mr. Strong argues he supplied the required information, that 

Mr. Meyer knew he was Vance Strong and could verify his identify through the Veterans Administration, and that the number of the Veterans identification was not a requirement of the federal government. Exhibit 13 is a copy of the I-9 form that contains a blank field for a document number under section B.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker...

          (2)  was discharged for misconduct connected with

               the insured worker's work.

8 AAC 85.095 provides in part:

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion....


CONCLUSION
The employer has the right to establish rules necessary to

conduct his business. In most cases a rule will be judged

reasonable if the employer considered it necessary for the proper

conduct of his business. A rule which has been disseminated generally to all employees or made known to the worker individually either orally or in writing is considered to be within the knowledge of the worker.

The record establishes the employer notified all employees of their requirement to complete an I-9 form that would meet federal requirements. The notice contained language that advised the employees a receipt of a request for documentation would be necessary if the employee was unable to provide the required documentation. 

Mr. Strong was aware of the employer requirements. He obtained the Veterans identification card the day before he submitted the I-9 information.

He knew the I-9 form required a document number. Mr. Strong had the ability to obtain a receipt identifying his request to release the number of his identification card to his employer, yet failed to do so.

Whether the employer knew Mr. Strong was who he purported to be is not the issue here. The issue is whether Mr. Strong wilfully withheld information the employer had a right to obtain. And, if so, was the failure to present the required information misconduct connected with the work.

An employer in the United States is required to comply with all federal and state statutes and regulations. Immigration requires all employees complete and comply with the I-9 form for employment. Mr. Strong knew he had to supply documentation to meet the requirements of the I-9 form. Although Mr. Strong initially supplied documentation that met all criteria, he withdrew the Veterans identification card pending release of the top secret number on the card. 

Mr. Strong had the ability to obtain that release when he received the card, or at the very least, obtain a receipt showing he made that request. His failure to follow reasonable instructions from the employer resulted in his discharge for misconduct connected with the work.

DECISION
The October 6, 1999, determination is AFFIRMED.  Benefits are denied for the week ending September 18, 1999, through October 23, 1999. Mr. Strong’s maximum benefits payable are reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on November 5, 1999.








Jan Schnell








Hearing Officer

