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CLAIMANT
KRISTYN GEORGE

CLAIMANT APPEARANCES

Kristyn George

ESD APPEARANCES
None


CASE HISTORY
Ms. George timely appealed a determination issued on October 13, 1999 that denied benefits under AS 23.20.378.  The determination held Ms. George failed to meet availability for work requirements.  Also, under a waiver of hearing notice, evidence was obtained under AS 23.20.505 regarding fully employed issues.


FINDINGS OF FACT
Effective July 27, 1999, Ms. George established an initial claim for unemployment insurance benefits.  Her weekly benefit amount is $88.  Her excessive earnings cap is $167.33.

Ms. George last worked from September 1998 to February 14, 1999 for Triple I Courier Service (Exhibit 6).  Usually, she was scheduled to work six days a week from 1:00 p.m. to 7:00 p.m.  Other employees were scheduled to work from about 10:00 a.m. to 3:00 or 4:00 p.m., and 7:00 p.m. to 11:00 p.m.  Ms. George earned $6.50 an hour.  She was dismissed from work due to excessive absences connected with family medical issues.

During the past five years, Ms. George has worked in merchandise delivery/pickup, housekeeping, and sales.  Currently, she is seeking evening employment in sales and food delivery.

Around the end of September 1999, Ms. George began actively participating in her personal business, K & D Courier Service.  She is involved in merchandise pickup and delivery service in the Palmer, Wasilla, and Anchorage areas from 7:00 a.m. to 6:00 p.m., six days a week.  When not on the road, she is waiting by the telephone for calls or busy getting things together for the business.  Ms. George and her partner, Darla Hicks, share responsibilities.  Each partner is able to relieve the other when necessary.

Ms. George is willing to work as a full-time employee after 6:00 p.m. and before 7:00 a.m.  She is not concerned about sleep, and she has made arrangements for her fiancé and Little Bear child care center to care for her three dependent children, ages 13, 8, and 3 years.  Ms. George is not willing to forgo her business interests to accept work as an employee.

Ms. George argues she should be entitled to benefits because, currently, all income generated through the business is applied against business expenses.


PROVISIONS OF LAW
AS 23.20.378 provides, in part:


(a)
An insured worker is entitled to receive waiting‑week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work. An insured worker is not considered available for work unless registered for work in accordance with regulations adopted by the department.

8 AAC 85.350 provides, in part:


(a)
A claimant is considered able to work if the claimant is physically and mentally capable of performing work under the usual conditions of employment in the claimant's principal occupation or other occupations for which the claimant is reasonably fitted by training and experience.  A short term illness or medical consultation affecting one day or less in a week does not render a claimant unable to work for the week under AS 23.20.378.


(b)
A claimant is considered available for suitable work for a week if the claimant



(1)
registers for work as required under 8 AAC 85.351;



(2)
makes independent efforts to find work as directed under 8 AAC 85.352 and 8 AAC 85.355;



(3)
meets the requirements of 8 AAC 85.353 during periods of travel;



(4)
meets the requirements of 8 AAC 85.356 while in training;



(5)
is willing to accept and perform suitable work which the claimant does not have good cause to refuse;



(6)
is able, for the majority of working days in the week, to respond promptly to an offer of suitable work; and



(7)
is available for a substantial amount of full‑time employment.

AS 23.20.505 provides in part:


(a)
An individual is considered "unemployed" in a week during which the individual performs no services for which no wages are payable to the individual, or in a week of less than full-time work if the wages payable to the individual for the week are less than one and one-third times the individual's weekly benefit amount, excluding the allowance for dependents, plus $50.


CONCLUSION
In Dunbar, Comm'r  Decision No. 94 7970,  August 1, 1995, the Commissioner of Labor stated, in part:


AS 23.20.505 specifies that a claimant is not "unemployed" in a week in which he works full-time or has earnings that are more than one and one-third times his weekly benefit amount, excluding the allowance for dependents, plus $50.  The Courts have ruled that self‑employment is also to be considered in deciding whether a person is "unemployed" in Wool v. Employment Sec. Div., No. 4FA-87-2234 Civ. (Alaska Super. Ct. 4th J.D., Jan. 10, 1989.)


In his appeal hearing the claimant testified that he was working approximately 40 hours per week as a commissioned real estate agent, but argued he was not an employee.  In an earlier statement to the employment service office (exhibit 6) he indicated he was working 40 to 50 hours per week.  The statute makes no distinction between working in one's own business or working for an employer.  If the claimant is employed full-time during a week, he is not eligible for benefits.  If the total hours worked in a week is full‑time, usually meaning 40 hours or more, then the claimant cannot qualify as an "unemployed" individual and is not eligible for benefits.

From the evidence presented, Ms. George is working full-time in her business.  Therefore, as reflected in the Dunbar case cited above, Ms. George is ineligible for benefits, regardless of her net income amounts.  Conversely, if she worked part-time but earned excessive income (i.e., $167.33 or more per week), she also would fail to qualify for benefits.  Ms. George is not eligible for benefits.

If Ms. George worked less than full-time in her business and earned less than the excessive earnings cap, her availability for work would be at issue.  Substantial work restrictions due to self‑employment, as in Ms. George’s case, would be disqualifying factors.


DECISION
The October 13, 1999 available for work determination is MODIFIED.  Benefits are denied beginning week ending October 2, 1999 and continuing indefinitely under AS 23.20.505 (instead of AS 23.20.378).  Should Ms. George’s circumstances change, she may request the Unemployment Insurance Call Center to readdress the issues.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on December 2, 1999.


Doris M. Neal


Hearing Officer

