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ALASKA DEPARTMENT OF LABORPRIVATE 


ALASKA EMPLOYMENT SECURITY DIVISION


P.O. BOX 25509


JUNEAU, ALASKA 99802-5509

APPEAL TRIBUNAL DECISION

Docket No.  99 2446

Hearing Date:  November 18, 1999

CLAIMANT:
JULIE NIELSEN

CLAIMANT APPEARANCES:


JULIE Nielsen

ESD APPEARANCES:
None


CASE HISTORY
Ms. Nielsen timely appealed An October 20, 1999, determination that denied benefits under AS 23.20.378 and 8 AAC 85.350. The determination disqualified benefits beginning September 11, 1999 through July 1, 2000, on the ground that she is not available for full-time suitable work.


FINDINGS OF FACT
Ms. Nielsen established an unemployment insurance claim effective July 1, 1999. She filed for benefits after taking a leave of absence from her last job. Her weekly benefit amount is $80.00. There is no dependents allowance being paid on the claim; however, Ms. Nielsen does have one four-year-old daughter.

Ms. Nielsen last worked for NANA Marriott during the period February 1999 through September 1999. She left that work on the advice of her physician. Her physician advised that she work eight hours or less per day, and that she not lift heavy objects while pregnant. She is expecting delivery of the baby in February 2000. 

During the period of employment, Ms. Nielson worked as a cook on Friday, Saturday, and Sunday. She worked ten hours per day. After leaving that work on August 30, she looked for work as a cook, and prep cook with Frontier Suites, Valley Restaurant, Grandma's and Thunder Mountain Café. She was told that there was no work available to her. 

In October 1999, Ms. Nielsen began Adult Basic Education computer courses at Southeast Regional Resource Center. She currently has a General Education Diploma, but chose to take computer courses in order to get a better job. She attends the courses from 4:00 p.m. to 7:00 p.m., Monday through Thursday. She does not know if she will receive a certificate after completion. The computer classes are free, and the instructors offer help with work searches and resume writing. She is hoping to improve her typing speed, so she often goes to the center to practice typing. She would like to continue with the classes even if offered full-time work because she believes she will be able to receive higher paying jobs after she completes the courses.

Ms. Nielsen's fiancé took care of her daughter while she worked, but she also has a friend (Brandy) that is willing to watch her daughter should she find work. Her regular employer is willing to rehire her when she is able to work ten hours shifts.


PROVISIONS OF LAW
AS 23.20.378 provides, in part:


(a)
An insured worker is entitled to receive waiting-week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work. An insured worker is not considered available for work unless registered for work in accordance with regulations adopted by the department. An insured worker may not be disqualified for failure to comply with this subsection if



(1)
The insured worker is not available for work because the insured worker

 


(A)
is ill or disabled;




(B)
is traveling to obtain medical services that are not available in the area in which the insured worker resides, or, if a physician determines it is necessary, the insured worker is accompanying a spouse or dependent who is traveling to obtain medical services;




(C)
resides in the state and is noncommercially hunting or fishing for personal survival or the survival of dependents; or



  
(D)
is serving as a prospective or impaneled juror in a court; or




(E)
is attending the funeral of an immediate family member for a period of no longer than seven days; and



(2)
a condition described in (1) of this subsection occurs during an uninterrupted period of unemployment immediately following a week for which the insured worker has filed a compensable claim, and work has not been offered that would have been suitable for the insured worker before the illness, disability, hunting, fishing, medical travel, jury service, or funeral attendance.


(b)
A waiver of disqualification for an illness or disability under (a)(1) of this section may not exceed six consecutive weeks....

8 AAC 85.350 provides in part:


(a)
A claimant is considered able to work if he is physically and mentally capable of performing work under the usual conditions of employment in his principal occupation or other occupations for which he is reasonably fitted by training and experience.


(b)
A claimant is considered available for work if 



(1)
he registers for work as required under (c) or (d) of this section;



(2)
he seeks work as directed under (e) and (f) of this section;



(3)
he meets the requirements of (g) of this section during periods of travel; 



(4)
he is ready and able to immediately accept any offer of suitable work which he does not have good cause to refuse; and



(5)
he is available for a substantial amount of full-time employment....


CONCLUSION
Ms. Nielsen was working until she was advised by her doctor not to work ten hours per day as a cook. However, she is willing to work eight hours per day. Her schedule of adult basic education classes does not prevent her from accepting full-time work. She worked weekends in the past, and there is a substantial amount of full-time work available to her. She is not required to attend the classes, they are vocational in nature, and she has no money invested. She is willing to work a full-time shift.

The record establishes that Ms. Nielsen was in fact able and available for full-time work after leaving her last position. She only left work on the advice of her physician, based on her ten-hour workday at that time. There is a substantial field of employment that does not require a ten-hour workday. Ms. Nielsen is willing to accept full-time work, and has not placed undue restriction on her availability. She has looked for full-time work in her usual occupation, and she is able and available for a substantial amount of full-time work. Accordingly, benefits are allowed, if otherwise eligible. 


DECISION
The determination issued on October 20, 1999 is REVERSED.  Benefits are allowed beginning September 11, 1999, if otherwise eligible. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska, on November 19, 1999.
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Cynthia Roman








Hearing Officer

