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CLAIMANT
INTERESTED EMPLOYER
LUCINDA WARMOTH
WAL-MART ASSOCIATES INC

CLAIMANT APPEARANCES
EMPLOYER APPEARANCES
None
Susan Benton


Tina Taylor


Barb Ringstad

ESD APPEARANCES
None


CASE HISTORY
The employer timely appealed a determination issued October 6, 1999 that allowed benefits under AS 23.20.379.  The determination held Ms. Warmoth voluntarily quit suitable work with good cause.


FINDINGS OF FACT
Effective February 1, 1999, Ms. Warmoth established an initial claim for unemployment insurance benefits.  Her weekly benefit amount is $102.  She filed an additional claim the week of September 19, 1999 and subsequently claimed benefits for weeks ending September 25, 1999 and October 2, 1999 (Exhibit 2).

Ms. Warmoth was employed by Wal-Mart Associates Incorporated (Sam’s Club) from August 28, 1999 to October 24, 1999.  She worked 20 to 27 hours a week as a cashier and front-end worker.  She earned $7.50 an hour.  Ms. Warmoth voluntarily quit work.

Ms. Warmoth was off work from September 3, 1999 to September 13, 1999 because of hurt wrists.  She was medically released for work effective September 14, 1999 but with restricted lifting (maximum five pounds).  In deference to this restriction, the employer offered Ms. Warmoth work as a front-end greeter or an exist door receipt checker.  She rejected the greeter position due to work schedule/child care conflicts.  She accepted the latter position.

Ms. Warmoth worked September 18, 1999.  However, she called in sick on September 17, 19, and 21 and failed to show or call on September 20, 22, and 24, 1999.

A September 20, 1999 medical Summary of Limitations (Exhibit 22) stated Ms. Warmoth was released for work effective September 20, 1999, but she was not able to use either hand or perform any lifting until evaluated by an orthopedist on September 30, 1999.  That report was submitted to the personnel office.  Ms. Warmoth’s immediate supervisor did not learn of its contents until later.

On September 23, 1999, Ms. Warmoth advised an Unemployment Insurance (UI) Call Center representative that she did not plan to return to work at Sam’s Club.  Instead, she was seeking work elsewhere.

On September 24, 1999, Ms. Warmoth instructed the employer, via letter, to remove her name from the work schedule until she obtained more information about her wrists.  The employer accepted the letter as a resignation.

A September 30, 1999 Medical Report stated Ms. Warmoth could work, pending further evaluation by an orthopedist, but should avoid repetitive use of her wrists and hands.  Also, she was advised to limit lifting to five pounds.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:

(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1)
left the insured worker's last suitable work voluntarily without good cause; . . .
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8 AAC 85.095 provides, in part:

(a)
A disqualification under AS 23.20.379(a) and (b) remains in effect for six consecutive weeks or until terminated under the conditions of AS 23.20.379(d), whichever is less.  The disqualification will be terminated immediately following the end of the week in which a claimant has earned, for all employment during the disqualification period, at least eight times his weekly benefit amount, excluding any allowance for dependents.  The termination of the disqualification period will not restore benefits denied for weeks ending before the termination.  The termination does not restore a reduction in maximum potential benefits made under AS 23.20.379(c).

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work; . . .

CONCLUSION

Basically, the September 20 medical stated Ms. Warmoth could not work as Ms. Warmoth could not use her hands.  In Ms. Warmoth’s case, one could conclude some hand movement would have been required as a front end or exist door worker, or even getting to work.  As such, Ms. Warmoth had good cause to temporarily sever the employer/employee relationship at that time.  The next issue to decide is whether Ms. Warmoth later decided to permanently end the employment contract.

The tone of Ms. Warmoth’s September 24 letter to the employer suggested she simply wanted to be placed on extended leave status.  However, considering Ms. Warmoth’s statement to the UI Call Center and her lack of subsequent contact with the employer, this Tribunal concludes Ms. Warmoth permanently severed the employer/employer relationship.  

To establish good cause for leaving work, evidence must be presented to show that the reasons for leaving were so compelling or grave as to offer no other reasonable alternative than to quit on the date chosen.

In this case, instead of quitting, Ms. Warmoth could have pursued continuing leave.  As viable alternatives existed, Ms. Warmoth’s leaving was without good cause.


DECISION
The October 6, 1999 separation from work determination is REVERSED and MODIFIED.  Benefits are denied for weeks ending September 25, 1999 to October 30, 1999 pursuant to AS 23.20.379.  Ms. Warmoth's maximum benefit entitlement is reduced by three times the weekly benefit amount.  Additionally, Ms. Warmoth may be ineligible for future benefits under an extended benefits program.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on December 3, 1999.

Doris M. Neal

Hearing Officer

