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CASE HISTORY

Ms. Cahill timely appealed a determination dated October 26, 1999 that denied benefits under AS 23.20.379.  The determination held Ms. Cahill voluntarily left suitable work without good cause.

FINDINGS OF FACT

Ms. Cahill was last employed by Tony Chevrolet of Anchorage from November 16, 1998 to September 27, 1999.  She worked 40 hours a week as an accounting administrator and earned $12 an hour.  Ms. Cahill voluntarily quit work.

On or about Tuesday, September 21, 1999, Ms. Cahill and another worker, Jason, were involved in a verbal altercation.  Apparently, Jason initiated the exchange, believing Ms. Cahill was talking about him.  Still, Ms. Cahill left a voice mail message for her supervisor, apologizing for her use of profanity during the September 21 incident.  The following day, a supervisor reported the matter to Ms. Cahill's supervisor, Ms. Brown.

On September 23, 1999, Ms. Brown asked Ms. Cahill to provide her side of the story regarding the September 21 altercation.  During this setting, Ms. Cahill also complained that Jason often elbowed her in the back, made sugary comments about the color and/or fit of her attire, etc., and suggested they should "get together."  Ms. Cahill considered these actions and statements to be sexually harassing.  A few months earlier, Ms. Cahill commented to her supervisor that Jason was a difficult worker.  At that time, Jason often refused to talk to Ms. Cahill and other workers, making it difficult to do their jobs.

The employer, Ms. Brown, admits Jason was "cocky."  However, she was first made aware of the sexual harassment issues on September 23, 1999.  Ms. Brown promised to follow-up on the matter but suggested in the interim that Ms. Cahill stop spending so much time in Jason's work area.  Ms. Brown had made that suggestion before.

Ms. Cahill felt it necessary to personally visit Jason’s work area on a daily basis because her job required input from certain individuals housed in that general area.  She also required input from Jason on occasion.  Ms. Cahill felt personal visits often resolved the accounting issues more expeditiously than contacts via e-mail or telephone.

On Thursday, September 23, 1999, Ms. Brown advised her coworker, Darwin (service manager and Jason's supervisor), about Ms. Cahill's complaints.  Darwin later stated Jason was advised to stay clear of Ms. Cahill.  In turn, the manager asked Ms. Cahill to be advised to stay away from Jason.

Ms. Cahill began complaining to Steve, shop foreman/technician supervisor and Ms. Cahill's friend, about Jason in August 1999.  At the time, Steve was Jason's immediate supervisor while Jason was cross-training.  Ms. Cahill never approached Darwin about this matter because she heard another female worker was rebuffed when she offered a similar complaint.

On Monday, September 27, 1999, Steve told Ms. Cahill that Jason had not been counseled regarding her complaints.  Purportedly, Jason was advised instead that Ms. Cahill had been "taken care of."  Also on that Monday, Jason said something to the effect, "Did you think they [management] would believe you?"  Ms. Cahill assumed nothing would be done on her behalf, and she no longer felt safe.  Therefore, she quit work, without notice.

After Ms. Cahill quit work, two other female workers filed sexual harassment complaints against Jason.  Eventually, Jason was terminated.

PROVISIONS OF LAW

AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; . . . .

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095 provides, in part:


(a)
A disqualification under AS 23.20.379(a) and (b) remains in effect for six consecutive weeks or until terminated under the conditions of AS 23.20.379(d), whichever is less.  The disqualification will be terminated immediately following the end of the week in which a claimant has earned, for all employment during the disqualification period, at least eight times his weekly benefit amount, excluding any allowance for dependents.  The termination of the disqualification period will not restore benefits denied for weeks ending before the termination.  The termination does not restore a reduction in maximum potential benefits made under AS 23.20.379(c).


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work; .  . .

CONCLUSION

To establish good cause for leaving work, evidence must be presented to show the reasons for quitting were so compelling or grave as to offer no other reasonable alternative than to quit work on the date chosen.

Undoubtedly, Jason was sexually harassing.  However, Ms. Cahill failed to offer her supervisor a fair opportunity to resolve the matter, especially considering that Jason was not under that supervisor’s direct span of control.  Also, Ms. Cahill accepted hearsay statements about Jason’s disciple, or lack thereof, without confirming the information with her supervisor.  Consequently, this Tribunal rules Ms. Cahill voluntarily left suitable work without good cause.

DECISION

The October 26, 1999 determination is AFFIRMED.  Benefits are denied for weeks ending October 2, 1999 through November 6, 1999 pursuant to AS 23.20.379.  Ms. Cahill’s maximum benefit entitlement is reduced by three times the weekly benefit amount.  Additionally, Ms. Cahill may be ineligible for future benefits under an extended benefits program.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on December 14, 1999.


Doris M. Neal


Hearing Officer

