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CASE HISTORY

Ms. Brooks timely appealed a determination issued on September 29, 1999, that denies benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work. An issue of timeliness of appeal incorrectly appeared on the hearing notice. That issue will be dismissed.


FINDINGS OF FACT
Ms. Brooks last worked for Alaska USA Insurance, Inc. (AUII) during the period March 16, 1998, through September 13, 1999. She earned approximately $6000 per month including bonuses for full-time work as the manager. Ms. Brooks was discharged effective September 13 for violation of the employer’s ethics policy.

On September 2, 1999, Ms. Brooks was facing a deadline to finish updating the seven general ledger accounts. She had been given 60 days in mid-August to complete the task. Ms. Brooks had utilized the assistance of the previous manager, Mr. Tweeten, when faced with a task she was uncertain about. Mr. Tweeten left the company for a position with an insurance company in Texas in August 1998.

Mr. Tweeten suggested Ms. Brooks send him the general ledgers and he would straighten out the problems. Ms. Brooks faxed between 20 and 50 pages of documents that contained members names, account numbers, and disability payment amounts. Although she knew that type of information was forbidden to anyone other than employees, Ms. Brooks did not view Mr. Tweeten as a “nonemployee.”

On September 3, Ms. Brooks met with Mr. Eckhardt, president, to discuss the faxing of confidential information. Mr. Eckhardt indicated he also trusted Mr. Tweeten. He asked how many pages she sent. Ms. Brooks responded about 18, then indicated it was probably more. She felt the first batch of pages did not go through so she resent them.

Mr. McAlpine, senior vice president in charge of AUII, met with 

Ms. Brooks on September 7 to discuss the incident. He had been out of town the week before. Mr. McAlpine wanted to know why she would fax confidential documents to a “competitor” and why she under-stated the number of documents she sent. Ms. Brooks explained the fax showed 90 pages being sent because she had another employee resend the documents. 

On September 13, 1999, Ms. Brooks met with Mr. McAlpine and the human resources manager. Mr. McAlpine requested Ms. Brooks resign or she would be discharged. Ms. Brooks did not return to work nor was she paid for any time after September 13.

Ms. Brooks argues that no harm was done to the company because of her actions. She had been utilizing Mr. Tweeten’s expertise for almost one year. Ms. Brooks had little or no training for the manager’s position at the time she accepted it. She had very little training thereafter and a huge turnover with her nine-member staff.

Mr. McAlpine became upset with Ms. Brooks in June 1999 because of his perception she was unable to bring the ledgers up to date and in compliance. Mr. McAlpine’s tone with Ms. Brooks became sarcastic and critical of her performance. Ms. Brooks believed the 60-day deadline imposed in August was unattainable, which was verified by several persons in accounting.

Ms. Brooks believed she was being set up to fail, which would allow Mr. McAlpine to initiate her removal from the company’s employment. She felt stressed and under pressure in early September, which led to her decision to accept Mr. Tweeten’s offer of assistance.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker...

          (2)  was discharged for misconduct connected with

               the insured worker's work.

8 AAC 85.095 provides in part:

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion....


CONCLUSION
The employer has the right to establish rules necessary to

conduct his business. In most cases a rule will be judged

reasonable if the employer considered it necessary for the proper

conduct of his business. Further, a rule which has been disseminated generally to all employees or made known to the worker individually either orally or in writing is considered to be within the knowledge of the worker. If a worker knowingly violates a rule, his violation is willful even though he may not intend harm to the employer.

There is no dispute Ms. Brooks was aware of her employer’s rule prohibiting distribution of confidential information to anyone other than their own employees. While Ms. Brooks may have felt under pressure to get the work done, her decision to send a former employee confidential member information was a wilful disregard of her employer’s interest. Misconduct connected with the work has been shown in this matter.

DECISION
The determination issued on September 29, 1999, is AFFIRMED.  Benefits are denied for the week ending September 18, 1999, through October 23, 1999. Ms. Brooks’ maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on November 24, 1999.
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