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CLAIMANT
INTERESTED EMPLOYER
SHAUNTIA MACKERL
THE SALVATION ARMY AK DIV

CLAIMANT APPEARANCES
EMPLOYER APPEARANCES
Shauntia Mackerl
None

ESD APPEARANCES
None


CASE HISTORY
Ms. Mackerl timely appealed a determination issued October 20, 1999 that denied benefits under AS 23.20.379.  The determination held Ms. Mackerl was discharged for reasons of misconduct, in connection with work.


FINDINGS OF FACT
Ms. Mackerl was employed by The Salvation Army, Alaska Division from July 1997 to September 28, 1999.  She worked full-time as a shift coordinator.  She earned $7.72 an hour.  Ms. Mackerl was dismissed from work.

Sometime in the past, Ms. Mackerl stated she “had to get out of there [work] before something happened.”  Later, Ms. Mackerl’s coworker and friend told management Ms. Mackerl threatened to “punch” members of management.  Ms. Mackerl denies that allegation.  Ms. Mackerl was dismissed from work based on the coworker’s allegation.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(2)
was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095 provides, in part:


(a)
A disqualification under AS 23.20.379(a) and (b) remains in effect for six consecutive weeks or until terminated under the conditions of AS 23.20.379(d), whichever is less.  The disqualification will be terminated immediately following the end of the week in which a claimant has earned, for all employment during the disqualification period, at least eight times his weekly benefit amount, excluding any allowance for dependents.  The termination of the disqualification period will not restore benefits denied for weeks ending before the termination.  The termination does not restore a reduction in maximum potential benefits made under AS 23.20.379(c).


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; . . .


CONCLUSION
It is well established for unemployment insurance purposes that,


"When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work.  In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved."  In Rednal, Comm'r Decision 86H‑UI-213, August 25, 1986.  

Before a penalty would be imposed in relation to a discharge, misconduct must be shown.  To show misconduct, evidence must be presented to show Ms. Mackerl willingly acted in opposition to the employer's interests or was grossly negligent.

The incident leading to termination was not substantiated with first-hand evidence.  Ms. Mackerl’s denial of wrong doing was not refuted.  Consequently, misconduct was not shown.  Ms. Mackerl is not subject to the disqualifying provisions under the separation from work law.


DECISION
The October 20, 1999 separation from work determination is REVERSED.  Benefits are allowed for weeks ending October 2, 1999 through November 6, 1999 and continuing under AS 23.20.379, if otherwise eligible.  Ms. Mackerl's maximum benefit entitlement is restored.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on November 30, 1999.


Doris M. Neal


Hearing Officer

