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CASE HISTORY
The claimant appealed a notice of determination issued on October 27, 1999, which denied benefits pursuant to AS 23.20.379 on the ground that he was discharged for misconduct in connection with his work. 


FINDINGS OF FACT

Mr. Lejarde worked for Ketchikan General Hospital from October 19, 1998 through September 23, 1999. He worked as a relief cook, four days per week, for a total of 32 hours per week. He earned $11.07 per hour. His unemployment insurance claim began October 12, 1999, with a weekly benefit amount of $228.

On Sunday, September 19, 1999, Ms. Collins went to the hospital kitchen to make sure that things were going well in her department. It was approximately 3:00 p.m., and there was one diet aide working at the time. Ms. Collins stayed in the kitchen for approximately 20 minutes, and was told that Mr. Lejarde was on his 30-minute lunch break. She later learned that Mr. Lejarde went with "Joel" to a fishing hole approximately three blocks away. She spoke to other employees in the kitchen who told her that Mr. Lejarde and Joel had left work at approximately 1:30 p.m., and had not returned until after 3:30 p.m. 

Ms. Collins suspended Joel for two days for failing to report his absence on his timecard, and for failure to remain at work as scheduled. Joel reportedly told Ms. Collins that Mr. Lejarde was with him fishing for approximately two hours. 

Ms. Collins requested that Mr. Lejarde meet with her at 9:00 a.m. on September 23, prior to his start time of 10:30 a.m. On the evening of September 22, 1999, Ms. Collins removed Mr. Lejarde's name from the September 23 schedule, as she wanted to speak to him about his absence before he returned to work. Mr. Lejarde did not meet with Ms. Collins as requested on September 23. Ms. Collins planned to suspend Mr. Lejarde for two days.

Mr. Lejarde did not return to work on September 23, or September 24, 1999. He believes that since his name was removed from the schedule on September 22, he did not need to report for work, or for the 9:00 a.m. meeting on September 23. He was aware that the employer suspended Joel for two days. He was also in contact with at least one other employee to request information about the matter. He did not speak to his supervisor until Monday, September 27, 1999. He then denied leaving work during his shift to go fishing. 

On Monday, September 27, 1999, the employer spoke with Mr. Lejarde about his absence on the 19th. The employer believes Mr. Lejarde changed his story during the meeting. He first stated that he had gone with his friend Joel, but not to fish. He also denied being absent during his shift, but then stated he may have been gone for half an hour. During the hearing, Mr. Lejarde first stated that he was gone for two hours, then later stated that he only missed 15 minutes of his shift. He then reported that he went upstairs to give a nurse condiments, and to the freezer's to get the frozen vegetables. He believes it takes approximately two minutes to travel upstairs, and approximately five minutes to get items from the freezer. Mr. Collins did not see Mr. Lejarde during her visit to the kitchen on September 19.

Mr. Lejarde was discharged for failing to report to work as requested on September 23, and failing to report his absence on his timesheet for September 19. Mr. Lejarde believes that since the employer's policy is to notify him of any schedule changes prior to his shift, and Ms. Collins failed to notify him of the suspension, or the reasons for taking him off the schedule, he should not be denied benefits.


PROVISIONS OF LAW

AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week 

credit or benefits for the first week in which the 

insured worker is unemployed and for the next five 

weeks of unemployment following that week if the 



insured worker



(1)
left the insured worker's last suitable work 




voluntarily without good cause. . . .



(2)
was discharged for misconduct connected with the insured worker's work. . . .

8 AAC 85.098 provides in part:


(c)
Good cause for voluntarily leaving work under AS 

23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;


(d)
Under AS 23.20.379(a)(2), misconduct connected with 
work is any willful violation of the standards of 
behavior, which an employer has the right to expect


of an employee.  An act that constitutes a willful


disregard of an employer's interest or recurring


negligence, which demonstrates wrongful intent, is 


misconduct. Isolated instances of poor judgement, 


good faith errors, unavoidable accidents, or mere


inefficiency resulting from lack of job skills or 

experience are not misconduct. . . . 
   


CONCLUSION
When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved. Rednal, Comm'r Dec. No. 86H-UI-213, August 25, 1986.

A discharge resulting from a violation of an employer's rule is for misconduct if the rule was reasonable, the worker was aware of the rule, the worker willfully violated the rule, and the violation of the rule materially affected the employer's interest. ESD Benefit Policy Manual, MC 485.05-1.

Failure to follow an employer's reasonable instructions constitutes misconduct in connection with the work. Layman, Comm'r Dec. 88H-UI-168, August 2, 1988.

Mr. Lejarde's supervisor requested that he attend a meeting to discuss his absence from work during his shift. Mr. Lejarde was aware of the meeting, and did not attend. He did not notify the employer of his absence on September 19, or his absence from the scheduled meeting on September 23. His statements about his absence on September 19, 1999 were not credible, since his story changed upon questioning.

Mr. Lejarde willfully disregarded the standards of behavior the employer had a right to expect by being absent during his shift, failing to inform the employer of the absence, failing to report the absence on his timecard, and then failing to attend a meeting to discuss the matter. The employer has a right to expect that reasonable work orders will be followed. Therefore, Mr. Lejarde was discharged for reasons of misconduct in connection with the work.

                            DECISION
The determination issued on October 27, 1999 is AFFIRMED. Benefits are denied for the weeks ending September 25, 1999 through October 30, 1999, pursuant to AS 23.20.379(a)(2) on the ground that the claimant was discharged for misconduct in connection with the work. The reduction to the claimant's maximum benefit entitlement is undisturbed, as is entitlement to extended benefits.  


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The Appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on December 16, 1999.
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Hearing Officer    

