TOLOFF, Lynda

Docket Number: 99 2519

Page 4

ALASKA DEPARTMENT OF LABOR 

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

P.O. BOX 107023

ANCHORAGE, ALASKA  99510-0723

APPEAL TRIBUNAL DECISION

Docket Number:  99 2519    Hearing Date:  December 15, 1999

CLAIMANT
INTERESTED EMPLOYER

LYNDA TOLOFF
QUINNAT LANDING HOTEL

CLAIMANT APPEARANCES
EMPLOYER APPEARANCES
Lynda Toloff
Archie Sharretts

ESD APPEARANCES
None

CASE HISTORY

Ms. Toloff timely appealed a determination dated October 5, 1999 that denied benefits under AS 23.20.379.  The determination held Ms. Toloff voluntarily left suitable work without good cause.

FINDINGS OF FACT

Effective September 24, 1999, Ms. Toloff established an initial claim for benefits.  Her weekly benefit amount is $84.  

Ms. Toloff testified she last worked for John Williams in Clam Gulch, Alaska from August 27, 1999 to August 29, 1999.  She worked eight hours a day splitting and stacking wood.  She did not report that job to the Alaska Employment Security Division (AESD) because the work was temporary.  Instead, she reported she last worked for Quinnat Landing Hotel. 

Ms. Toloff was last employed by Quinnat Landing Hotel from June 19, 1999 to August 24, 1999.  She worked full-time as a housekeeper.  She quit that job because coworkers’ noisy after work activities disrupted her rest.

Workers were housed in dormitory-like settings.  On August 24, a “partying” worker kicked two holes in Ms. Toloff’s bedroom while she was asleep.  She quit work at that point because she was not allowed to get the rest she required.

Workers’ loud after work parties interrupted Ms. Toloff’s rest on several occasions in the past.  However, she never reported those activities to management.  Instead, she asked the offending workers to cease.  Sometimes they responded - sometimes they did not.

PROVISIONS OF LAW

AS 23.20.379 provides, in part:

(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker’s last suitable work voluntarily without good cause; . . .


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095 provides, in part:


(a)
A disqualification under AS 23.20.379(a) and (b) remains in effect for six consecutive weeks or until terminated under the conditions of AS 23.20.379(d), whichever is less.  The disqualification will be terminated immediately following the end of the week in which a claimant has earned, for all employment during the disqualification period, at least eight times his weekly benefit amount, excluding any allowance for dependents.  The termination of the disqualification period will not restore benefits denied for weeks ending before the termination.  The termination does not restore a reduction in maximum potential benefits made under AS 23.20.379(c).


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work; . . .


(h)
A claimant's last work, for the purposes of determining a claimant's last suitable work under AS 23.20.379, will be determined under the following standards:



(1)
the last work is a claimant's most recent permanent, temporary, full time, or part‑time work, in which the claimant performed services and received wages under a written, oral, or implied contract of hire, preceding an initial claim for benefits;



(2)
if a claimant separates from two or more working relationships in a calendar week while filing continued claims, the last work is the last working relationship held in that week;



(3)
temporary on-call work is a claimant's last work only if the on-call working relationship is terminated before the initial claim for benefits; 



(4)
a claimant's last work does not include




(A)
unpaid training periods;




(B)
work performed in a correctional facility by a prisoner;




(C)
jury duty;




(D)
inactive military service;




(E)
self‑employment; or




(F)
short term, casual, or temporary work taken to avoid disqualification under AS 23.20.379 for an earlier work separation.

CONCLUSION

In this case, Ms. Toloff’s last employer may have been incorrectly identified as the AESD was not made aware of the firewood job.  Therefore, this case is being remanded to the AESD for further investigation and the issuance of a new determination.

The AESD is advised to notify the Anchorage Appeal Tribunal if it decides, via written determination, that Quinnat Landing Hotel is indeed Ms. Toloff’s last employer.  In that case, the Tribunal will reassume jurisdiction, assign a new appeal docket number, and issue an appeal decision based on the testimony and evidence obtained during the December 15, 1999 hearing.

DECISION

The October 5, 1999 determination is REMANDED to the AESD for further fact-finding and the issuance of a new determination.  In the interim, the October 5, 1999 separation from work determination is unchanged. 

Dated and Mailed in Anchorage, Alaska, on December 15, 1999.


Doris M. Neal


Hearing Officer
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