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CASE HISTORY

The employer timely appealed a determination issued on October 1, 1999, that allows benefits pursuant to AS 23.20.379. Benefits were allowed on the ground that the claimant was discharged for reasons other than misconduct connected with the work.


FINDINGS OF FACT
Ms. Dunham last worked for Banner Health System (hospital) during the period February 3, 1998, through August 31, 1999. She earned $11.74 per hour for full-time work as a cook/baker. Ms. Dunham was discharged effective August 31, 1999, for an alleged rule violation and substandard attendance issues.

On August 6/7, 1999 (late evening/early morning), Ms. Dunham worked on a cake for personal use while she was at the work site. The employer contends Ms. Dunham used employer facilities without permission, worked on the cake while on company time, and used company product in making the cake. Ms. Dunham agrees she used pans and the oven. She contends she did not use company product, nor did she work on the cake on company time. The employer agreed the use of pans and facilities for personal use was acceptable.

The employer learned about the alleged rule violation on or about 

August 19. Mr. Gibbons, chef and production supervisor, questioned only two employees who worked with Ms. Dunham on the dates in question. One employee came to work about 4:00 a.m. and witnessed Ms. Dunham working on the cake. Ms. Dunham continued working for almost 30 minutes. Ms. Dunham was on her 30-minute break during that period of time. The witness did not ask Ms. Dunham what she was doing or if she was on break.

The second witness, Ms. Majetich, worked the same hours as 

Ms. Dunham (11:00 p.m. to 7:30 a.m.). Ms. Majetich contends 

Ms. Dunham admitted to using a company product (meringue). 

Ms. Majetich further contends she saw a package of meringue normally used by the company near Ms. Dunham’s work area. 

Ms. Dunham contends she received the meringue from the person the cake was for and she did not use the employer’s product. The Tribunal accepts Ms. Dunham’s contention as fact as there is no evidence Ms. Majetich actually saw Ms. Dunham pour the company-owned meringue into the bowl.

Ms. Majetich further contends she witnessed Ms. Dunham working on the “flowers” for the cake in the cafeteria for over an hour sometime after midnight. Ms. Dunham contends she worked on the flowers in the cafeteria but for only 30 minutes (her two 15-minute break periods are allowed to be taken at one time). The cafeteria had surveillance cameras, but the tapes were recycled every seven days. Also present in the cafeteria were housekeepers who were not presented as witnesses. The Tribunal accepts Ms. Dunham’s accounting of her time spent on the cake.

Mr. Gibbons did not question Ms. Dunham about the allegation of conducting personal business on company time. When asked why he did not question Ms. Dunham or give her an opportunity to explain her position on the incident, he indicated she was fired for other reasons as well.

In July 1999, Ms. Dunham was warned her attendance was below company standards. She had arrived late, left early, and/or worked overtime without permission. The written warning notice indicated another violation would result in a step two warning (one step below termination). 

Mr. Gibbons contends Ms. Dunham left work one hour and 15 minutes early on August 12 without permission. He did not recall what was said about the incident to Ms. Dunham or what her response was, if any. On August 18 and 19, Ms. Dunham worked overtime, allegedly without permission. Mr. Gibbons did not recall what he said to her at the time or what her response was, if any. Because Mr. Gibbons lacked any written documentation and had no memory of any issue related discussions with Ms. Dunham, the Tribunal accepts 

Ms. Dunham’s position.

Ms. Dunham contends she was given permission to leave early on August 12 by Mr. Gibbons’ supervisor. She further contends the overtime was approved by Mr. Gibbons as those two days were busy baking days and Mr. Gibbons was aware of that fact. Mr. Gibbons did not dispute either contention. Therefore, the Tribunal accepts 

Ms. Dunham’s contention as fact.

Ms. Smith, human resources assistant administrator, made the ultimate decision to discharge Ms. Dunham. Ms. Smith did not participate in the investigation regarding the cake incident but relied on Mr. Gibbons’ position. Ms. Smith did not talk to 

Ms. Dunham about the incident. Ms. Smith was told by Mr. Gibbons he had spoken with Ms. Dunham about the cake incident. Mr. Gibbons’ false statement to Ms. Smith undermines his credibility.

Ms. Dunham believed certain employees were “out to get her fired” because of various comments and problems she was having at work. On the night of August 6, Ms. Dunham arrived at work to find a written note from a coworker that the employer agreed was inappropriate. This caused Ms. Dunham to burn a cake that she was required to make that evening for the employer. She also failed to ensure her area was free of flour and other ingredients. Ms. Dunham was concerned about her job security and made every effort to meet the employer’s requirements.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker...

          (2)  was discharged for misconduct connected with

               the insured worker's work.

8 AAC 85.095 provides in part:

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion....


CONCLUSION
The record establishes the employer allowed employees to utilize company facilities for personal use. No misconduct for the use of pans and the oven has been shown.

The testimony of Ms. Majetich and Ms. Dunham are in conflict. Although Ms. Dunham failed to provide a witness who could support her contention the meringue was purchased, the employer’s investigation into the incident is somewhat suspect and bias as Mr. Gibbons failed to interview Ms. Dunham and the worker for whom the cake was made.

Mr. Gibbons relied completely on two coworkers’ statements without giving Ms. Dunham an opportunity to provide her statement and evidence. Had Ms. Dunham been given an opportunity to explain the situation, the employer could have contacted the coworker for whom the cake was made and any other workers who may have been in the cafeteria. A more complete investigation may have resulted in a different conclusion by the employer.

The employer made a unilateral decision to discharge Ms. Dunham. There is insufficient evidence to support the conclusion Ms. Dunham violated company rules on August 6/7.

The employer’s contention Ms. Dunham violated attendance polices lacks substance. Mr. Gibbons failed to provide any evidence regarding the alleged violations of August 12, 17, and 18. He could not recall any discussions he may have had with Ms. Dunham, nor did he rebut Ms. Dunham’s testimony she had received management’s permission to leave early. Further, the employer’s own policies provide for a step two disciplinary level before termination when attendance is a problem.

Ms. Dunham has provided sufficient evidence to account for her failure to meet production requirements on August 6/7 as result of the coworker’s note. This supports the conclusion Ms. Dunham was fearful for her position. The employer did not rebut Ms. Dunham’s concerns about the working conditions.

The Tribunal does not dispute an employer’s ability to discharge employees who cannot or will not meet certain company standards. The employer has not, however, shown Ms. Dunham wilfully violated her employer’s interest. Accordingly, the disqualifying provisions of AS 23.20.379 do not apply in this matter.

DECISION
The determination issued on October 1, 1999, is AFFIRMED.  Benefits are allowed for the week ending September 4, 1999, and continuing if otherwise eligible. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on December 21, 1999.
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