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CASE HISTORY

Mr. Abdullah timely appealed a determination issued on October 28, 1999, that denies benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
Mr. Abdullah last worked for Hope Community Resources, Inc. during the period August 24, 1999, through October 7, 1999. He earned $5.65 per hour for full-time work as a team coordinator. 

Mr. Abdullah’s employment ended effective October 8, 1999.

On October 1, 1999, at 10:00 p.m., Mr. Abdullah left work to begin his two days off. He was scheduled to return to work at Ruby House at 6:00 a.m. on October 4. At 4:00 a.m. on October 4, Mr. Abdullah called and left a message indicating he had an emergency and he would not be in to work but would be there the following day.

On October 5, Mr. Abdullah again called early in the morning and left another message he would not be into work. He also indicated he would be into work the following day (October 6). Mr. Abdullah again called in on October 6 in the early morning hours and stated it was his “final extension” and he would call later that day. He did not contact his employer until October 7 after he arrived at work.

Mr. Abdullah met with Ms. Proulx-Hendrikson, human resources administrator, and Ms. Catron, case manager, about the three-day absence. Mr. Abdullah was not able to provide any reason for taking the time off except he needed to “get his head together.” At the conclusion of the meeting, Ms. Catron understood she would meet with Mr. Abdullah at Ruby House at 5:00 later that same day. 

Mr. Abdullah did not recall the meeting was set for 5:00 p.m.

Ms. Catron advised Mr. Abdullah she would need to speak to her supervisor about the incident. She indicated she felt he might not be the right person for a live-in position but he might be suited for a 40-hour per week position. Mr. Abdullah did not recall 

Ms. Catron advising she might place him in a 40-hour per week position.

At 4:50 p.m. Mr. Abdullah tried contacting Ms. Catron. He had been told by the staff at Ruby House she had come by and needed to talk with him. Mr. Abdullah had been at the Veterans Administration and had not returned before Ms. Catron arrived. The staff further advised Mr. Abdullah he needed to speak with Ms. Catron. 

Mr. Abdullah thought that meant he was not to return to work.

Ms. Catron was at Ruby House by 4:50 p.m. She was in that residence for about one hour. When Mr. Abdullah did not return from the Veterans Administration, she had to make arrangements to have his shift covered. Ms. Catron planned to meet with Mr. Abdullah to discuss the possibility of transferring to a 40-hour per week position.

On October 8, 1999, Mr. Abdullah called Ms. Catron and left a voice mail message. He assumed he had been fired and decided to leave his employment. Mr. Abdullah indicated, “I won’t be able to get my things out of the house tonight. I will have it all out by Sunday.” Ms. Catron assumed Mr. Abdullah quit. When asked why he did not verify his belief he had been fired before he quit, Mr. Abdullah had no reason.

The employer maintains written policies and procedures, which are issued to all new employees. Mr. Abdullah received a copy at the time of his hire. The policies outline the procedures for requesting time off. Mr. Abdullah did not request advance time off from his supervisor. He opted not to speak directly with anyone in management when he did call in on October 4, 5, and 6. Mr. Abdullah did not leave a phone number where he could have been reached.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week

          credit or benefits for the first week in which the

          insured worker is unemployed and for the next five

          weeks of unemployment following that week if the

          insured worker

          (1)  left the insured worker's last suitable work

               voluntarily without good cause; or

          (2)  was discharged for misconduct connected with

               the insured worker's work.

8 AAC 85.095 provides in part:

     (c)  Good cause for voluntarily leaving work under AS

          23.20.379(a)(1) includes

          (1)  leaving work for reasons that would compel a

               reasonable and prudent person of normal

               sensitivity, exercising ordinary common sense, to

               leave work; the reasons must be of such gravity

               that the individual has no reasonable alternative

               but to leave work.

     (d)  "Misconduct connected with the insured worker's work"

          as used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion....


CONCLUSION
Whether a separation is considered a discharge or a

voluntary leaving depends on whether the employer or the

worker was the moving party in causing the separation. The

moving party in this sense is not necessarily the party who

initiated the chain of events leading to the separation. 

Rather it is the party which, having a choice to continue

the relationship, acts to end it, thus withdrawing any

choice from the other party. A party who has no choice in

continuing the employment relationship cannot be the moving

party.

The court affirms the above policy in Tyrell v. Dept. of Labor,

AK Superior Ct. lst JD No. 1KE-92-1364 CI, November 4, 1993,

unreported. The court found that job abandonment does not

automatically mandate a conclusion that a claimant intended to

quit his job and states in part:

     In every case [of constructive quits]... the real,

     underlying inquiry remains whether the employee intended to

     quit, which is the same thing as asking whether the employee

     voluntarily terminated the employment....

In Wood, Comm'r Dec. No 95 0820, June 6, 1995, the Commissioner

of Labor stated, in part:

     The claimant stated she quit believing if she did not,

     that she would be fired. We have previously held in

     similar cases that quitting a job in anticipation of a

     discharge is without good cause. In re Spence, Comm'r

     Decision 9324931, Feb. 9, 1994. (Aff'd in Becker,

     Comm'r Dec. No. 95 1094, July 19, 1995)….

The record establishes the employer initiated the steps that led to Mr. Abdullah’s decision to quit. The employer had the ability to discharge Mr. Abdullah but was willing to work with him by affording him the possibility of another position. Mr. Abdullah, thinking he may have been fired, opted not to return to work. Therefore, Mr. Abdullah had the ability to retain the employment relationship and acted to end it. Accordingly, this work separation will be viewed as a voluntary leaving.

Good cause for leaving work requires the worker to show he was compelled to leave work and he was left with no reasonable alternatives. Mr. Abdullah fails on both points.

First, his assumption he was fired was incorrect and unproven. As noted in Wood above, a worker does not have compelling reasons for leaving work because he is worried about being fired.

Finally, Mr. Abdullah insisted on leaving voice mail messages without a return phone number. He did not attempt, other than the October 7 phone call, to contact Ms. Catron during normal working hours. An individual maintains a level of responsibility to ensure he remains in a working relationship. Mr. Abdullah did not act as a reasonable and prudent individual desirous of retaining an employment relationship. Accordingly, the disqualifying provisions of AS 23.20.379 were properly applied in this matter.

DECISION
The determination issued on October 28, 1999, is MODIFIED.  Benefits are denied pursuant to AS 23.20.379(a)(1) for the week ending October 9, 1999, through November 13, 1999. Mr. Abdullah’s maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on December 9, 1999.
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Hearing Officer

