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STATEMENT OF THE CASE

On November 15, 1999, Mr. Sivertsen timely appealed a notice of determination that denied unemployment insurance benefits pursuant to AS 23.20.379. The issue before me is whether he was discharged for misconduct connected with his work.

FINDINGS OF FACT

Mr. Sivertsen began working for the City of Ketchikan in 1996. He last worked on August 11, 1999. At that time, he normally worked 40 hours per week, and earned $13.80 per hour.

Mr. Sivertsen was a temporary employee. As such, he accrued no annual or sick leave. Instead, an employee was allowed to call in on a day the employee would not be at work. On August 12, Mr. Sivertsen called in before his shift, and informed his employer he would not be in to work that day. He was not going to be in because he wanted to pick up and spend the day with his son.

While Mr. Sivertsen was away from his home to pick up his son, Mr. Plamondon, his immediate supervisor, came to his home to get the key to the manlift. Mr. Sivertsen had mistakenly taken the key home with him the night before. When Mr. Sivertsen arrived home, Mr. Plamondon “read me the riot act,” and told Mr. Sivertsen, “I’m going to lay you off.” Testimony, Mr. Sivertsen. Later, Mr. Sivertsen received a termination letter from Harvey Hanson, director of public works. The letter told Mr. Sivertsen that he was being terminated because his services were no longer needed. There was nothing in the letter regarding attendance.

The Tribunal finds in the record a written statement by Cynthia McClurg, human resources manager, that she completed on November 1. Ms. McClurg wrote, “In the past (7) bi-monthly pay periods, Mr. Siversten (sic) has missed 84 hours or at least eight hours per pay period. This continual behavior led to his dismissal.” Exhibit 5, page 1. Ms. McClurg included a copy of Mr. Sivertsen’s time sheet for the pay period ending August 15. Exhibit 5, page 3. The time sheet establishes that, out of 64 possible work hours, Mr. Sivertsen was absent 12 hours.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker’s work.

. . . .

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgement or discretion; or

(2) A claimant’s conduct off the job, if the conduct

(A)
Shows a wilful and wanton disregard of the employer’s interest; and

(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job.

CONCLUSION

When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved. Rednal, Comm'r Dec. 86H‑UI-213, August 25, 1986. PRIVATE 

The Tribunal does not believe that Mr. Sivertsen was terminated because of his attendance. The only evidence produced by the City of Ketchikan of Mr. Sivertsen’s attendance is one timesheet for one pay period.

Rather, from the sequence of events, the Tribunal believes that Mr. Sivertsen was terminated because he had mistakenly taken home the manlift key. Mr. Plamondon “laid off” Mr. Sivertsen while getting the key from him. The letter of termination is strong evidence that Mr. Sivertsen was terminated only because his services were no longer needed. Both Mr. Plamondon’s comment and the letter leads one to believe that Mr. Sivertsen was laid off from his employment, rather than being discharged.

The Tribunal does not, however, believe that Mr. Sivertsen was laid off. Nothing in the record would lead to the conclusion that there was no other work for him to do. However, the Tribunal also does not find sufficient evidence in the record to establish that Mr. Sivertsen was discharged for misconduct. That requires a finding that, in some way, Mr. Sivertsen had committed an act of wilful and wanton disregard of the employer’s interest. Forgetting a manlift key on one occasion does not rise to that level.

It is the conclusion of the Appeal Tribunal that Mr. Sivertsen was discharged from his employment for reasons other than misconduct in connection with his work.

DECISION

The notice of determination issued in this matter on November 4, 1999 is REVERSED. Mr. Sivertsen is allowed benefits under AS 23.20.379 for the weeks ending August 21, 1999 through September 25, 1999 so long as he is otherwise eligible. The reduction of his benefits is restored, and he is eligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on December 13, 1999.
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