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CASE HISTORY

Mr. Kelly timely appealed a determination issued on November 17, 1999, that denies benefits pursuant to AS 23.20.379.  The issue is whether the claimant voluntarily left suitable work without good cause.


FINDINGS OF FACT
Mr. Kelly worked for Alaska Electric Company during the period August 1999 through October 29, 1999. He earned $25 per hour for full-time work as a bookkeeper/accountant. Mr. Kelly quit effective November 1, 1999.

Throughout his employment, Mr. Kelly was continually being asked to give incorrect information to vendors about accounts payment. 

Mr. Fletcher, owner, would instruct Mr. Kelly to tell a vendor who called about an over-due account that the check was issued and in the mail, when in fact it had not been issued. 

Mr. Fletcher also had a habit of making Mr. Kelly’s work much harder because he (Mr. Fletcher) would hold time cards until the day the paychecks were to be issued and certified payrolls needed to be completed for Davis-Bacon projects. Mr. Kelly also had to deal with the union when paychecks did not clear the business account.

On October 22, 1999, Mr. Kelly issued about $25,000 in payroll checks of which only $7,000 or $8,000 were able to clear the bank. 

Mr. Kelly was able to get to the bank soon enough that his check cleared. On October 29, 1999, Mr. Kelly issued the next pay period’s payroll checks (week ending October 23) amounting to approximately $15,000. None of the checks were good, nor did 

Mr. Fletcher sign the checks. Mr. Fletcher simply threw the checks on his desk and left. 

When Mr. Kelly returned to the office on October 29 about 

6:00 p.m., after learning the prime contractors on the Davis-Bacon projects would not issue payment to Alaska Electric, he knew his paychecks for the last two weeks would not be any good. The company had previously met its payroll because the prime contractors paid Alaska Electric each week on paydays. 

Mr. Kelly also knew the other workers’ paychecks (due October 29) would not be negotiable. The outstanding pay for the previous pay period had not been covered as of October 29. Mr. Kelly has since learned through Wage and Hour Administration that Alaska Electric has not made good on any of the outstanding paychecks.

Mr. Kelly had spoken with Ms. Fletcher, who occasionally worked in the business, several times about her husband. She simply indicated she understood the situation. Mr. Kelly did tell Mr. Fletcher that things needed to be done more ethically, but Mr. Fletcher would only acknowledge the comment and continue in the same manner.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause….

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work….


CONCLUSION
The record establishes Mr. Kelly was required to commit unethical acts. Further, it has been shown the employer had no ability to continue to pay its personnel. This is supported by the fact the employees have not been paid as of the date of this hearing. Before he quit, Mr. Kelly learned the prime contractors would not be paying Alaska Electric, which would have allowed coverage of the paychecks.

An employee in the State of Alaska has a right to receive his paycheck on the pay dates promised by the employer. AS 23.05.140. An employee is not expected to continue working with the knowledge his paycheck would not be negotiable. Mr. Kelly, as the bookkeeper, had specific knowledge about the financial situation of the company. He knew from the previous week that paychecks would not be negotiable. Accordingly, Mr. Kelly was left with no reasonable alternative but to leave work.

DECISION
The determination issue on November 17, 1999, is REVERSED.  Benefits are allowed for the week ending November 6, 1999, through December 11, 1999, if he is otherwise eligible.  The three weeks are restored to his maximum benefits.  The determination will not interfere with his eligibility for extended benefits. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on December 8, 1999.
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