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ERNIE RAMOS

CLAIMANT APPEARANCES
Ernie Ramos

ESD APPEARANCES
James Schwanke, Investigations

CASE HISTORY

Mr. Ramos appealed a determination issued on November 19, 1999 that denied benefits under AS 23.20.387.  Benefits were denied on the ground that Mr. Ramos misrepresented material facts or knowingly failed to report material facts in connection with claims for unemployment insurance benefits.  Additionally, Mr. Ramos appealed the November 19, 1999 liability assessments determined under AS 23.20.390 that held Mr. Ramos liable for the repayment of overpaid benefits, plus penalties.

FINDINGS OF FACT

Effective January 19, 1999, Mr. Ramos established an initial claim for unemployment insurance benefits.  His weekly benefit amount was $248, with an excess cap of $380.66.

On April 16, 1999, Mr. Ramos began working as a waiter for Don Joses LLC.  He earned $5.65 an hour straight time and $8.48 an hour overtime, plus tips.  He was paid by check around the first and fifteenth of every month.

Mr. Ramos was issued $3,520 for weeks ending May 1, 1999 to July 10, 1999.  The agency charges Mr. Ramos is liable for the repayment of those benefits plus $1,760 in penalties.

During benefit weeks ending May 1, 1999 through July 10, 1999 (11 weeks), Mr. Ramos earned $49.44 to $160.30 a week (not including tips) while working at Don Joses LLC.  He reported on his Weeks Claimed Certifications filed through VICTOR (electronic filing system) that he had no work and earnings that period.

Mr. Ramos speculated that he may not have reported his earnings (at least initially) because he may not have received his payroll check.  He also offered that after receiving his first payroll check (issued May 5, 1999 - Exhibit 31) from Don Joses LLC, he telephoned the Alaska Employment Security Division (AESD) to inquire about his benefit entitlement.

Mr. Ramos knew he was required to report work and earnings and that earnings affected his benefit payments.  However, he did not quite understand the formula used in reducing benefit payments in relation to earnings.

Purportedly, a female AESD representative (name unknown) told Mr. Ramos that he “did not have to worry about reporting any earnings that were over . . . $100.”  Mr. Ramos testified the representative further stated “the unemployment service was mainly concerned [about] people [who] were making $200 to $300 or more and still claiming unemployment.”  In that light, Mr. Ramos concluded it was not necessary for him to report his earnings.  The representative did not suggest, however, that Mr. Ramos should conceal his employment.

“Mr. Ramos’ benefit and earnings records reveal the following;

BENEFIT WEEK ENDING DATES


FILE DATES THROUGH VICTOR


WEEKLY EARNINGS/HOURS REPORTED BY MR. RAMOS


WEEKLY EARNINGS/HOURS WORKED AS REPORTED BY DON JOSES LLC



05/01/1999
05/02/1999
$ 00.00
$ 122.89/21.75

05/08/1999
05/17/1999
  00.00
  156.10/26.25

05/15/1999
05/17/1999
  00.00
   97.46/17.25

05/22/1999
06/01/1999
  00.00
   49.44/08.75

05/29/1999
06/01/1999
  00.00
   56.50/10.00

06/05/1999
06/14/1999
  00.00
   57.91/10.25

06/12/1999
06/14/1999
  00.00
   88.95/15.75

06/19/1999
06/29/1999
  00.00
   62.15/11.00

06/26/1999
06/29/1999
  00.00
   96.05/17.00

07/03/1999
07/11/1999
  00.00
  160.35/25.00

07/10/1999
07/11/1999
  00.00
   56.50/10.00

***
Most wage totals listed in above chart differ from wage totals reflected on the agency’s determination.

The Tribunal finds that some figures and dates listed on time cards submitted by the employer contradict information contained on the employer’s report of earnings (Exhibits 29 & 30), as well as the Wage Earnings Audit report (Exhibit 26).  Also, dates and figures on those documents were inconsistent or illegible in some instances.  The records suggest all reportable earnings may not be reflected in the table above.

PROVISIONS OF LAW

AS 23.20.387 provides, in part:


(a)
An insured worker is disqualified for benefits for the week with respect to which the false statement or misrepresentation was made and for an additional period of not less than six weeks or more than 52 weeks if the department determines that the insured worker has knowingly made a false statement or misrepresentation of a material fact or knowingly failed to report a material fact with intent to obtain or increase benefits under this chapter.  The length of the additional disqualification and the beginning date of that disqualification shall be determined by the department according to the circumstances in each case.


(b)
A person may not be disqualified from receiving benefits under this section unless there is documented evidence that the person has made a false statement or a misrepresentation as to a material fact or has failed to disclose a material fact.  Before a determination of fraudulent misrepresentation or nondisclosure may be made, there must be a preponderance of evidence of an intention to defraud, and the false statement or misrepresentation must be shown to be knowing and to involve a material fact.

8 AAC 85.380 provides, in part:


(a)
A disqualification under AS 23.20.387 begins with the week in which the department makes the determination of disqualification, and may not exceed 52 weeks.  The period of disqualification is at least six weeks for each week affected by the false statement, misrepresentation, or failure to report a material fact.  Additional weeks of disqualification will be imposed if the circumstances of the case require an increased penalty.


(b)
To determine the period of disqualification under AS 23.20.387 the department will consider



(1)
the seriousness of the false statement, misrepresentation, or failure to report a material fact;



(2)
the amount of benefits affected by the false statement, misrepresentation, or failure to report a material fact; and 



(3)
the extent to which the disqualification would deter others from committing a similar offense.


(c)
The period of disqualification under AS 23.20.387 is 52 weeks if the claimant has been previously disqualified, within five years of the date of the determination, for making a false statement or misrepresentation, or failing to report a material fact.

AS 23.20.390 provides, in part:


(a)
An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual.


(f)
In addition to the liability under (a) of this section for the amount of benefits improperly paid, an individual who is disqualified from receipt of benefits under AS 23.20.387 is liable to the department for a penalty in an amount equal to 50 percent of the benefits that were obtained by knowingly making a false statement or misrepresenting a material fact, or knowingly failing to report a material fact, with the intent to obtain or increase benefits under this chapter.  The department may, under regulations adopted under this chapter, waive the collection of a penalty under this section.   The department shall deposit into the general fund the penalty that it collects.

AS 23.20.360 provides:


The amount of benefits, excluding the allowance for dependents, payable to an insured worker for a week of unemployment shall be reduced by 75 percent of the wages payable to the insured worker for that week that are in excess of $50.  However, the amount of benefits may not be reduced below zero.  If the benefit is not a multiple of $1, it is computed to the next higher multiple of $1.  If the benefit is zero, no allowance for dependents is payable.

CONCLUSION

In Gillen, Comm'r Decision Number 9121667, December 6, 1991, the Commissioner of Labor stated, in part:


We will accept evidence of confusion and misunderstanding to mitigate a determination of fraud. . . .  There was no indication that the claimant misunderstood his duty to report work and wages.


The Department has consistently held that a presumption of intent to defraud arises on the basis of the falsified claim itself.  In re Morton, Decision No. 79H-149, September 14, 1979.  Simply contending a mistake or oversight doesn't rebut this presumption.

In Ward, Comm'r Decision Number 96 2162, November 21, 1996, the Commissioner of Labor stated, in part:


On appeal to the Department, the claimant contends that this was her first claim for benefits and she did not intend to defraud the agency through the way she reported her earnings.


We find no material errors in the Tribunal's findings. Those findings reveal that the claimant significantly underreported her earnings for nine weeks by showing lower numbers of hours than she actually worked. Her only explanation was that she estimated the hours she worked and did not always get paid promptly. The Tribunal properly applied the law to the facts. The claimant's explanation of her reporting method is neither reasonable nor credible.

Although obvious discrepancies exist in the records submitted as proof of earnings, it appears an audit in that instance would have the effect of increasing, not decreasing, the wage amounts that should have been reported.  Since there is sufficient evidence to make a determination of eligibility on the evidence presented, the Tribunal will make a ruling.  However, the agency is charged with the responsibility of reviewing existing records if it is deemed appropriate.

In this case, Mr. Ramos was aware of the wage reporting requirements, and he knew wages affected benefit payments.  It is just not logical to conclude that Mr. Ramos believed he was entitled to full benefit payments knowing he earned deductible wages.  Further, it is improbable that an agency representative would purposefully advocate fraudulent filing.  Mr. Ramos admits he was never prompted to conceal the fact that he was working.  Yet, he hid that information also.  The evidence best supports the conclusion that Mr. Ramos intentionally filed fraudulent claims to increase his benefit entitlement.  He is subject to the disqualifying provisions under the fraudulent filing law.

Mr. Ramos received benefits for which he was not entitled.  Therefore, he is liable for the repayment, plus penalties.

DECISION

The November 19, 1999 fraud/work and earnings determination is AFFIRMED.  Benefits are denied for weeks ending May 1, 1999 to July 10, 1999 under AS 23.20.360 and from May 1, 1999 to July 10, 1999 and November 20, 1999 to November 11, 2000 under AS 23.20.387.  Additionally, Mr. Ramos is liable for assessed overpayments plus penalties pursuant to AS 23.20.390.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on January 7, 2000.


Doris M. Neal


Hearing Officer

