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CASE HISTORY

Mr. Kehr timely appealed a determination issued on November 29, 1999, that denies benefits pursuant to AS 23.20.379.  The issue is whether the claimant voluntarily left suitable work without good cause.


FINDINGS OF FACT
Mr. Kehr worked for Tom Thumb Montessori Schools during the period August 2, 1999, through November 12, 1999. He earned $3000 per month for full-time work as an accountant. Mr. Kehr quit effective November 12, 1999, after learning he was to be discharged on November 30.

On November 2, Mr. Kehr was advised his services would no longer be needed. His last day of work was to be November 30 and he was required to train his replacement beginning November 8.

By November 11, Mr. Kehr had become uncomfortable with the knowledge he was no longer wanted by his employer. He was also uncomfortable about training his replacement. Mr. Kehr informed the employer on November 12 he would no longer work after the day’s end. The employer paid Mr. Kehr through November 15.

Mr. Kehr did not discuss his feelings about his discomfort with his employer before making the decision to quit. He argues his separation was a constructive discharge and he should be allowed benefits beginning with the first full week of December 1999.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause….

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work….


CONCLUSION
In Flores, Comm'r  Dec. No. 96 2183, December 16, 1996, the

Commissioner set new policy as follows:

     [T]he closer a worker gets to the end of the notice period,

     the less effect an early quit or discharge has on the nature

     of the separation.  The worker remains unemployed for the

     original reason.   A quit or discharge which causes a

     claimant to miss less than two full shifts of the remaining

     notice period in a calendar week will not have a significant

     effect on eligibility for the week….

More recently in Parker, Comm’r Dec. 99 1779, December 3, 1999, the Commissioner concluded:

The claimant started her first day of work and then discovered she was not trained in the word processing program the employer used. She indicated she couldn’t work for them. The employer agreed and said they would replace her. In the meantime they agreed the claimant would work through the end of the week, which would be two more days. Instead of abiding by that agreement, the claimant asserts she said she would work only if she wanted to and she decided not to. She called the employer the next day and indicated she would not be returning.

The record shows that the claimant quit work, even though it was only to last for two more days. Her argument that the employer’s action –perceived anger – compelled her to quit is without merit. The Department therefore adopts the Tribunal’s findings, conclusion, and decision.

The decision of the Employment Security Division Appeal Tribunal is AFFIRMED. Benefits remain denied for the period shown.

This case is very similar to Parker. While understandable Mr. Kehr would feel uncomfortable in a situation where he was required to train a replacement, his decision to leave changed the nature of his work separation to a voluntary leaving. He, therefore, has the burden to show good cause for leaving work.

Good cause contains two elements: 1) the underlying reason for leaving was compelling and 2) the worker exhausted reasonable alternatives before leaving work. Mr. Kehr fails on both points. Being uncomfortable at work is not a compelling reason for leaving. 

Finally, Mr. Kehr did not discuss his concerns with his employer before making the decision to quit. Accordingly, good cause for leaving work has not been shown in this matter.

DECISION
The determination issued on November 29, 1999, is AFFIRMED.  Benefits are denied for the week ending November 20, 1999, through December 25, 1999. Mr. Kehr’s maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on December 22, 1999.
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Hearing Officer

