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CASE HISTORY

Ms. Marks timely appealed a December 1, 1999, determination that holds the disqualifying provisions of AS 23.20.379 do not apply to her separation from work. The issue is whether she voluntarily left suitable work without good cause or the employer discharged her for misconduct connected with her work.


FINDINGS OF FACT
Ms. Marks began working for the employer on November 3, 1999, as a hairdresser. Her last day of work was November 4, 1999. At the time work ended, the employer planned to schedule her to work about eight hours per day on six days per week. The employer paid her 40 percent commission.

The employer operates a hair dressing business in an Anchorage mall. The employer planned to leave Anchorage for vacation about a week after she hired Ms. Marks. The employer planned to be gone for a week, although that was subject to change.

The employer’s assistant manager supervised Ms. Marks. The assistant manager started Ms. Marks off cutting children’s hair. At various times, Ms. Marks would leave the shop. The assistant manager told her not to leave except to go to the bathroom down the hall and then she had to come directly back to the shop. Ms. Marks told the assistant manager that Alaska law required she be given certain breaks. The assistant manager replied that she had not known about the law.

Ms. Marks was scheduled off work on November 5. She never returned to work.

On her next scheduled workday of November 6, Ms. Marks called the employer and untruthfully reported she could not work because she did not have a baby sitter. The employer then found Ms. Marks a baby sitter.

After the employer found Ms. Marks a baby sitter, Ms. Marks still refused to work. She then told the employer she could not get along with the assistant manager.

During the hearing, Ms. Marks asserted Alaska law required the employer to provide her certain breaks. She asserted that was part of the training she had received. The record was kept open after the hearing ended for Ms. Marks to research and identify the law to which she referred. Ms. Marks later contacted the Tribunal and stated on the record that she had made an incorrect assumption and there was no such law.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work. . . . 


POLICY AND PRECEDENT
“Unemployment insurance is designed to pay benefits to those who are involuntarily unemployed.” Tucker, Comm’r Dec. 87H-UI-157, July 27, 1987.

"Once having voluntarily quit, it is the burden of the claimant to establish good cause." Fogleson, Comm'r Dec. 8822584, February 28, 1989.PRIVATE 

In Missall, Comm'r Dec. 8924740, April 17, 1990, the Commissioner of Labor and Workforce Development summarized Department policy regarding what constitutes good cause for voluntarily leaving work. The Commissioner held, in part:


The basic definition of good cause is 'circumstances so compelling in nature as to leave the individual no reasonable alternative.' (Cite omitted.) A compelling circumstance is one 'such that the reasonable and prudent person would be justified in quitting his job under similar circumstances.' (Cite omitted). Therefore, the definition of good cause contains two elements; the reason for the quit must be compelling, and the worker must exhaust all reasonable alternatives before quitting.

"It is the prerogative of the employer to make those work assignments as the employer feels best befits the work needed to be done." Shelton, Comm'r Dec. 86H-UI-310, October 31, 1986.PRIVATE 

"[I]t is the employer's right to establish the methods and quality of work." Stevens, Comm'r Dec. 84H-UI-324, February 22, 1985.  

“The assignment of additional duties, even if outside the scope of the original hiring agreement, does not automatically give a worker cause to quit. An employer must be given some flexibility to assign work and respond to business conditions. If the conditions of work are significantly altered, the suitability of the new conditions must be determined under the ‘new work’ standards of AS 23.20.385. . . [A] quit because of new duties is with good cause only if the duties are beyond the worker’s abilities, would impose undue risks, are imposed for harassment, would cause the worker to perform at a higher skill level while being retained at the lower rate, would demean the worker, would cause the worker to lose his or her normal skills, or would be morally repugnant to the worker.” Swavely, Comm’r Dec. 9028974, January 18, 1991.

"An employer has the right to expect...that such respect be accorded a supervisor so that a supervisor's authority will not be undermined." Mathews, Comm'r Dec. 88H-UI-114, July 28, 1988.

In Dolivet, Comm'r Dec. 88H-UCFE/EB-182, August 12, 1988, the Commissioner affirmed disqualification of a claimant for voluntarily leaving work without good cause. The Commissioner held, in part:


In order for good cause [for voluntarily quitting work] to be shown, it must be established that the worker followed reasonable alternatives to leaving. Although Mr. Dolivet was unhappy with the situation on the job, he made no effort to discuss those with his employer in order that the employer might have some opportunity to adjust the situation.

An employee is not able to establish good cause for quitting if she fails to pursue the reasonable alternative of conferring with her employer about her feelings against her manager before she quits work. Shepard, Comm'r Dec. 86H-UI-324, December 10, 1986.
"A person has good cause for leaving her position if, when leaving because of a supervisor, the supervisor's actions amount to abuse, hostility, or unreasonable discrimination." Morgan-Wingate, Comm'r Dec. 84H-UI-295, January 11, 1985.

"A mere personality conflict does not constitute a circumstance of such compelling and necessitous nature as to provide good cause [for voluntarily leaving work]."  Rudd, Comm'r Dec. 87H‑EB‑195, July 6, 1987.  PRIVATE 

PRIVATE 

CONCLUSION

"Final decisions of the department and the principles of law declared in their support are binding in all subsequent proceedings under this chapter involving similar questions unless expressly or impliedly overruled by a later decision of the department or of a court."  AS 23.20.455.

The statute quoted in part immediately above (AS 23.20.455) means decisions issued by the Commissioner of Labor and Workforce Development form binding precedents upon the Appeal Tribunal.

Unemployment insurance is designed to pay benefits to involuntarily unemployed workers (see Tucker cited above). By voluntarily leaving work, Ms. Marks assumes the burden of establishing good cause for quitting (see Fogleson above).

Good cause has two parts. Ms. Marks must establish that she had compelling cause for quitting and that she had no reasonable alternative but to quit when she did (see Missall above).

In this matter, the employer and the assistant manager had the right to establish the methods and conditions of Ms. Marks’ work (see Shelton and Stevens above). Ms. Marks was obligated to follow the assistant manager’s instructions unless she had substantial cause not to (see Mathews above).

A violation of employee break law could provide substantial cause for refusing management’s directions. But Ms. Marks now admits the employer did not violate a law. The hearing record fails to identify other causes that would give Ms. Marks reasons to refuse to perform the duties assigned to her (see Swavely above).

The hearing record fails to establish the assistant manager’s behavior amounted to abuse, hostility, or unreasonable discrimination (see Morgan-Wingate above). A personality conflict with the assistant manager would not give Ms. Marks good cause to quit (see Rudd above).

Even if the assistant manager behaved unreasonably, Ms. Marks had to provide the employer with a reasonable opportunity to correct the improper behavior (see Dolivet and Shepard above). Ms. Marks’ false statement to the employer about lack of a baby sitter followed by her refusal to work again fails to establish that she gave the employer a reasonable opportunity to evaluate and adjust the assistant manager’s behavior, if any adjustment was needed. The hearing record fails to establish Ms. Marks voluntarily left suitable work with good cause as good cause is defined for unemployment insurance purposes.

DECISION
The December 1, 1999, determination is AFFIRMED. Ms. Marks is denied benefits beginning with the week ending November 6, 1999, through the week ending December 11, 1999. Her maximum payable benefits are reduced by three weeks and future extended benefits may be jeopardized.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on January 3, 2000.
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Hearing Officer

