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CASE HISTORY
The claimant timely appealed a notice of determination issued on November 26, 1999, which denied benefits under AS 23.20.379 for the weeks ending October 2, 1999, through November 6, 1999, on the ground that she left her last suitable work voluntarily without good cause. The decision also reduced the maximum benefits payable by three times the weekly benefit amount, and held that she would not be eligible for any future extended benefits unless she returned to work and earned eight times the weekly benefit amount during the denial period. Appeal was further taken from a determination of liability and overpayment issued on December 7, 1999; under AS 23.20.390, which held her liable to repay unentitled benefits in the amount of $212.00 that was paid for the benefit week ending November 13, 1999.


FINDINGS OF FACT
Ms. Schmoke was employed as a Certified Nurses Aide (CNA) for Banner Health System from April 21, 1998 through September 24, 1999.  She worked Monday through Friday, 32 to 40 hours per week.  She earned approximately $10.23 per hour.  Ms. Schmoke gave a three-week notice of leaving because she planned to relocate to New York State.  Ms. Schmoke applied for an unemployment insurance benefit year that began on October 26, 1999. Her weekly benefit amount is $164.00, plus a $48 dependents allowance.
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Ms. Schmoke left work on September 24, 1999, because she and her ex-boyfriend were having domestic problems. There were legal issues after he moved out of her residence in June 1999.  They have two children together, ages five and two. They had been together for approximately six years. He continued to have weekly visitation with the children, so they saw each other weekly.

Approximately September 1, 1999, Ms. Schmoke's ex-boyfriend took her car because it was legally in his name. Ms. Schmoke had made most of the payments, but the car was in his name because of credit reasons. She was left to drive another car that had problems with exhaust leaking into the cab. The car was slow to start when it was cold, as well as other problems. It was a much older and more dilapidated vehicle than the car Ms. Schmoke believed was hers. Ms. Schmoke was required to have a reliable vehicle with insurance in order to visit her assigned client's homes on a daily basis. She worked in the Kenai/Soldotna area. She also took her children to daycare in the mornings. She had no other transportation options, and the older car was inadequate for her needs. She did not have the resources to fix the problems with the car, or to use legal means to attempt to get the other car back. 

Ms. Schmoke decided to relocate to New York because her father offered her and her children, a place to stay. She was to pay for the cost of utilities, and her father was to take care of her daycare needs. She decided to leave work September 24, because she planned to pack her belongings, and depart for New York approximately September 31. However, just prior to leaving Alaska, her ex-boyfriend and she had a disagreement at her home that involved the new girlfriend and a stereo. The ex-boyfriend filed assault charges because of a slap in the face, and Ms. Schmoke was arrested September 26, 1999. She spent one night in jail, and was given a probation-type sentence for assault. After her release, she moved 75 miles away to Homer, Alaska, into her mother's home until she was able to leave for New York on October 9, 1999.  She maintains that she relocated in order to improve her conditions. She was able to pay for the basic necessities in Kenai on her net pay of approximately $1400 per month.

An unemployment insurance benefit check for week ending November 13, 1999 was sent to Ms. Schmoke. She received the check and cashed it. She believes she spoke to several claimstakers on different occasions, and they told her she could cash the check. She asked about her waiting week, but they informed her she could keep the check. Therefore, she does not believe she should have to repay an overpayment for that week. 

               
PROVISIONS OF LAW

AS 23.20.379 provides in part:
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(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work 




voluntarily without good cause; . . .

Title 8 AAC 85.095 provides in part:

(a)
A disqualification under AS 23.20.379(a) and (b) remains in effect for six consecutive weeks or until terminated under the conditions of AS 23.20.379(d), whichever is less. The disqualification will be terminated immediately following the end of the week in which a claimant has earned, for all employment during the disqualification period, at least eight times his weekly benefit amount, excluding any allowance for dependents. The termination of the disqualification period will not restore benefits denied for weeks ending before the termination. The termination does not restore a reduction in maximum potential benefits made under AS 23.20.379(c).

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work; . 

AS 23.20.390 states in part:


(a)
An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual.


CONCLUSION
"Good cause" for leaving work is established only by reasonably compelling circumstances.  The cause must be judged from the standpoint of the average reasonable and prudent worker, rather than the exceptional or uniquely motivated individual.  Roderick v. Employment Sec. Div., No. 77-782 Civ. (Alaska Super. Ct. 1st J.D. April 4, 1978), aff'd No. 4094 (Alaska Sup. Ct. March 30, 1979).

Ms. Schmoke left available full-time work in order to relocate to New York due to personal, financial, and transportation difficulties. Ms. Schmoke did not have adequate transportation required to do her job. Her domestic situation with her ex-boyfriend appears to have escalated out of control, resulting in her arrest for assault. She improved her circumstances substantially by relocating to an area where she was provided rent free housing, and had no contact with the father of her children. 
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In view of all the circumstances, Ms. Schmoke has provided compelling reason for leaving work at the time that she did. Ms. Schmoke must therefore be considered as having voluntarily left work with good cause.

The overpayment of benefits will be redetermined, in keeping with this decision.

DECISION
The determination issued on November 26, 1999 is REVERSED. Benefits are allowed for the weeks ending October 2, 1999 to November 6, 1999, if otherwise eligible. The reduction to the claimant's maximum benefit entitlement is restored, as is eligibility for future extended benefits.  

The determination of liability and overpayment issued on December 7, 1999 under AS 23.20.390 is REMANDED for a redetermination. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The Appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and mailed this January 12, 2000, in Juneau, Alaska.







__________________________________







Cynthia Roman

                                                                 Hearing Officer    

