WILLIAMS, Crystal A.
Docket No. 99 2797
Page 5

ALASKA DEPARTMENT OF LABOR 

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

P.O. BOX 107023

ANCHORAGE, ALASKA  99510-0723

APPEAL TRIBUNAL DECISION

Docket No. 99 2797

Hearing Date: January 5, 2000

CLAIMANT:
EMPLOYER:
CRYSTAL A WILLIAMS
UNIFIED MULTIPLE PERMITTEES CO

CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
Crystal A. Williams
None


ESD APPEARANCES:
None

CASE HISTORY

Ms. Williams timely appealed a December 9, 1999, determination that denies benefits under AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause or the employer discharged her for misconduct connected with her work.

FINDINGS OF FACT

Ms. Williams began working for Unified Multiple Permittees Company (UMPC) in Anchorage on November 1, 1999, as a pull tab sales person. Her last day of work was November 22, 1999. The employer paid her $8 per hour.

Exhibit 5 in the hearing record appears to contain notes an unemployment insurance representative made of calls with UMPC representatives. The notes constitute hearsay evidence since neither the writer of the notes nor the persons allegedly making the statements participated in the hearing to provide testimony under oath. 

The UMPC representatives’ statements on Exhibit 5 are not totally consistent with each other. One representative states “To my 

knowledge she [Ms. Williams] did not mention daycare problems with a later shift. . . .” But another UMPC representative is 

quoted as stating “she told me she didn’t want to work nites because of daycare problems.”

The above discrepancy in daycare statements attributable to UMPC representatives demonstrates why hearsay statements not subject to perjury standards plus confrontation and cross-examination frequently carry less weight than hearing testimony provided under oath. There is no way to confidently clarify what each UMPC representative knew and the basis for that knowledge. The reliability of the hearsay cannot be tested. 

In this case, the hearsay evidence submitted to the record is less persuasive than Ms. Williams’ sworn statements provided in the hearing. Where the hearsay conflicts with Ms. Williams’ testimony, Ms. Williams’ testimony carries the greater weight.

When Ms. Williams was hired she was given keys to the employer’s store and told when to arrive and leave. She was not given a formal orientation or training that informed her of employer policies.

Ms. Williams started work on a 9:00 a.m. to 3:00 p.m. shift. The employer switched her suddenly to 4:00 p.m. to 9:00 p.m. for her November 22 shift. Ms. Williams was able to find someone to care for her four-year-old daughter for that night.

During her November 22 shift, Ms. Williams informed a supervisor that she could not work another night shift because she lacked night child care. The supervisor tried to get Ms. Williams to use her husband (the supervisor’s) for child care, but Ms. Williams declined because she did not know the man. She did not want to leave her daughter with someone she knew nothing about.

The supervisor would not give Ms. Williams any time to find night shift child care. Ms. Williams would not work without child care. Ms. Williams' employment ended November 22. The employer contends Ms. Williams quit work.

Approximately two weeks after November 22, Ms. Williams secured and started new work with another pull tab business. Her shift starts at 6:00 p.m. The ending times vary from 10:00 p.m. to 2:00 a.m. Ms. Williams is usually scheduled for five nights per week. She sometimes works more shifts than that. Ms. Williams is able to work even later night hours than what UMPC wanted because she found night shift child care. Ms. Williams could have continued working for UMPC if the supervisor had given her time to find night shift child care. 

PROVISIONS OF LAW

AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker’s work.

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work. . . .
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1)  a claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion. . . .
CONCLUSION

Ms. Williams’ relatively quick return to work on a night shift supports a conclusion that she did not willingly stop work at UMPC merely because of night shift hours. Ms. Williams reasonably did not agree to leave her four-year-old daughter with an unfamiliar person who she had not had a reasonable opportunity to check out. The employer was the moving party that forced Ms. Williams’ job to end by not giving her time to arrange child care. The separation from work is a discharge.

It is well established for unemployment insurance purposes that,PRIVATE 


"When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work.  In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved."  Rednal, Comm'r Dec. 86H‑UI‑213, August 25, 1986.


"'Misconduct' cannot be established on the basis of unproven allegations."  Cole, Comm'r Dec. 85H‑UI‑006, January 22, 1985.  

In view of Ms. Williams’ now proven willingness and ability to arrange night shift child care, her inability to suddenly arrange long term night shift child care immediately after November 22 does not constitute misconduct connected with her work.

DECISION
The December 9, 1999, determination is REVERSED. Ms. Williams is allowed benefits under AS 23.20.379(a)(2) beginning with the week ending December 4, 1999, through the week ending January 8, 2000, and continuing thereafter if she is otherwise eligible. The three‑week reduction is restored to her maximum benefit amount. The determination will not jeopardize her eligibility for extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on January 6, 2000.
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