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CASE HISTORY

Mr. Eunice timely appealed a determination issued December 14, 1999 that denied benefits under AS 23.20.379.  The determination held Mr. Eunice was discharged for misconduct in connection with work.

FINDINGS OF FACT

Mr. Eunice was last employed by GL Contractors from October 1999 to December 4, 1999 as a painter/sheetrock installer.  He worked between 8:00 a.m. and 11:00 p.m., Monday to Friday, for 20 to 50 hours a week.  He earned $10 an hour.  Mr. Eunice maintained he quit work; the agency ruled he was discharged from work.

On December 3, 1999, the owner/employer told Mr. Eunice to take the day off on December 4, 1999 as his services were not needed.  Therefore, Mr. Eunice planned to go Christmas shopping that day.

Around 3:00 p.m. on December 4, 1999, Mr. Eunice was paged by the owner (who is also Mr. Eunice’s brother-in-law) to report to work that afternoon.  Mr. Eunice refused to report in, concluding the owner knew or should have known on December 3 that Mr. Eunice needed to work December 4.  Later, Mr. Eunice decided to quit.

Mr. Eunice quit because he was not “getting along” with the owner.  Mr. Eunice felt the owner favored the job foreman (Mr. Eunice’s roommate), possibly because the foreman routinely socialized with the owner after work.

Mr. Eunice questioned the foreman’s qualifications in relation to his own.  From what he was told, he had more painting and sheetrock installation training and experience than the foreman. Mr. Eunice felt he did not require supervision, and the foreman only supervised one other worker, but only for a short period of time.  Therefore, Mr. Eunice concluded the foreman’s higher rate of pay, in comparison to his own, was unwarranted.

Mr. Eunice also believed the owner showed favoritism by giving the foreman a cellular telephone, company truck, and gas card for business use, as well as personal.  Mr. Eunice does not know whether the foreman was required to reimburse the employer for personal expenses; however, he doubts it.

Often, Mr. Eunice used his own vehicle to transport the owner (who does not drive) during work time.  Mr. Eunice was not paid and did not request compensation for those expenses.

Earlier, Mr. Eunice was also given a cellular telephone for business as well as personal use.  The telephone was reclaimed after Mr. Eunice incurred numerous expenses connected with personal calls.  Those telephone charges were deducted from his paychecks.

PROVISIONS OF LAW

AS 23.20.379 provides, in part:

(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker’s last suitable work voluntarily without good cause; or



(2)
was discharged for misconduct connected with the insured worker’s work. . . .


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095 provides, in part:


(a)
A disqualification under AS 23.20.379(a) and (b) remains in effect for six consecutive weeks or until terminated under the conditions of AS 23.20.379(d), whichever is less.  The disqualification will be terminated immediately following the end of the week in which a claimant has earned, for all employment during the disqualification period, at least eight times his weekly benefit amount, excluding any allowance for dependents.  The termination of the disqualification period will not restore benefits denied for weeks ending before the termination.  The termination does not restore a reduction in maximum potential benefits made under AS 23.20.379(c).


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work; . . .


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means

(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; . . .

CONCLUSION

Mr. Eunice’s uncontested testimony established he quit work.  To qualify for benefits in relation to a voluntary quit, it must be shown that Mr. Eunice was left with no other reasonable alternative than to quit work on the date chosen.

In Larson-Gridley, Comm'r Decision No. 9427652, August 26, 1994, the Commissioner of Labor stated, in part:


The claimant alleges discrimination on the part of the employer caused her to suffer an unjustified demotion, and eventually led to her resignation.  The Employment Security Division Benefit Policy Manual, Section VL 139-1, entitled "DISCRIMINATION" provides in part:



"Whenever a claimant alleges that his/her voluntary leaving was due to employer discrimination, it is first necessary to make the distinction between real or imagined partiality.  A finding of discrimination will be made only if some action of the employer results in harm or loss to the employee.  A "feeling" on the part of the worker that the employer is discriminating against him/her is not sufficient.



Secondly, provided that a discriminatory practice is identified, it must be determined whether the practice is unlawful, unfair, or unjustifiable.  The mere fact that an employer discriminates among his/her employees in such matters as apportionment of duties, pay, or other working conditions does not, by itself, provide good cause for leaving.  It is a recognized right of the employer to assign duties and pay on the basis of skill, physical ability, seniority, and similar considerations.  Good cause for leaving is found only when the discrimination is based on reasons not justifiable from a business standpoint, such as sex, race, or physical requirements which are unrelated to the job.



As always, the worker must notify the employer of the objectionable practice and give the employer an opportunity to correct it before leaving.

In this case, Mr. Eunice alleged discrimination.  His speculations of wrong doing, however, were not supported.  The foreman’s title alone suggested wage and benefit differences were warranted in comparison with Mr. Eunice job title.  Mr. Eunice did not file any grievances, and it was not shown that he was harmed by the employer’s actions.  Consequently, Mr. Eunice failed to show the work was unsuitable or that he had compelling reasons to quit.  Mr. Eunice is subject to the disqualifying provisions under the separation from work law.

DECISION

The December 14, 1999 determination is AFFIRMED.  Benefits are denied for weeks ending December 11, 1999 to January 15, 2000 pursuant to AS 23.20.379.  Mr. Eunice’s maximum benefit entitlement is reduced by three times the weekly benefit amount.  Additionally, Mr. Eunice may be ineligible for future benefits under an extended benefits program.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on January 27, 2000.


Doris M. Neal


Hearing Officer

