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CLAIMANT   
INTERESTED EMPLOYER
KENT MEYER
OGDEN ENGINEERING & CONST.

CLAIMANT APPEARANCES          
EMPLOYER APPEARANCES 
KENT MEYER
NONE


ESD APPEARANCES
None


CASE HISTORY
Mr. Meyer timely appealed a determination issued on December 9, 1999, that denied unemployment insurance benefits pursuant to AS 23.20.379.  Benefits were denied on the ground that the claimant voluntarily left suitable work without good cause.


FINDINGS OF FACT
Mr. Meyer worked for the employer from July 15, 1999 to October 4, 1999, as a "finish" bulldozer operator.  He earned $15.00 per hour, and worked approximately 50 hours per week, Monday through Saturday. He generally worked from 6:00 a.m. to 4:30 p.m.  The job required that he operate a bulldozer on a construction site building a dam. His unemployment insurance claim began January 1, 1999. His weekly benefit amount is $218. 

Mr. Meyer is a skilled bulldozer operator, and he accepted the job at the dam site because he believed it was a "finish dozer" position. His duties required that he direct dump trucks to various locations, and landscape the fill. He worked with a female operator who was doing the same type of work. Mr. Meyer works through a union, and the position was a union position. 

Approximately three weeks prior to leaving work, an inspector from another company came to speak with Mr. Meyer at the job site. The inspector made derogatory sexist comments about the female operator. The comment was to the effect that she had used various parts of her body to get the position. Mr. Meyer informed the inspector that he did not appreciate what was said. He expected the inspector to act like a professional, rather than make those types of comments. He related the information from the inspector to his coworker, the female operator.  She found the comments offensive and wanted an apology from the inspector. She related the information to the superintendent of the job.  He in turn questioned Mr. Meyer. He told Mr. Meyer the situation was giving him a big headache.  Mr. Meyer had never spoken to the superintendent prior to this conversation.

The following day, Mr. Meyer was assigned to a "disc dozer" that was located a half of a mile from his previous position. No other employees were working in the area.  Mr. Meyer considers this type of work substantially less skilled than a finish dozer position. He can not use this type of work as a reference for future work. He believes it is an unskilled position because the job requires that you drive the bulldozer in circles continuously and "disc up clay" for the project. The superintendent that spoke to Mr. Meyer about the incident took over the position of finish dozer operator previously held by Mr. Meyer.

On October 4, 1999, after approximately 10 days of working on the disc dozer, Mr. Meyer asked his foreman if he could return to his former position. The foreman told him no.  Mr. Meyer said that if he were not returned to his position, he would have to quit. The foreman could not return him to his former position, so Mr. Meyer quit. He believed the position would not provide the necessary work experience to get another job. He also wanted to look for other work, which he was unable to do while working six days per week. He contacted the union on the day he quit, but the union just said, "that’s too bad." He contacted the project coordinator to tell his side of the story, but the project coordinator said, "What's your address, so I can send you a quarter. You can call someone who gives a sh--." The phone was then hung up. 


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....

8 AAC 85.095 provides in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work....


CONCLUSION
A worker has good cause for voluntarily leaving work because of a supervisor's conduct only if the supervisor follows a course of conduct amounting to hostility, abuse, or unreasonable discrimination. In addition, the worker must attempt to resolve the matter prior to leaving work.  (Townsend, 95 1844, October 20, 1995.) In order to be eligible for unemployment insurance, a person must establish that he had no reasonable alternative than to quit at the time he did.  In Wright, Comm'r Dec. 86H-UCFE-210, August 29, 1986.  

The record establishes Mr. Meyer left work in order to look for other work due to unreasonable discriminatory treatment on the jobsite by the superintendent of the job. Mr. Meyer was apparently given less meaningful work and fewer responsibilities after informing a female coworker of derogatory statements made by an inspector. He attempted to rectify the situation by speaking with his supervisor, the union, and the job manager, to no avail. He was unable to look for more suitable work while remaining employed. In view of all the facts, Mr. Meyer had good cause to leave work when he did. The disqualifying provisions of AS 23.20.379 do not apply in this matter.


DECISION
The determination issued on December 9, 1999 is REVERSED.  Benefits are allowed, if otherwise eligible, for the weeks ending October 9, 1999, through November 13, 1999.  Mr. Meyer's maximum potential benefit entitlement reduced as a result of this determination is restored.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska, on January 12, 2000.
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