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CASE HISTORY

Mr. Taylor timely appealed a redetermination issued on December 23, 1999, that denies benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
Mr. Taylor last worked for Sheraton Anchorage Hotel during the period June 1996 through May 24, 1999.  He earned $11.41 per hour for full-time work as a maintenance man. Mr. Taylor was discharged effective May 24 for violating several company policies.

Several days before his discharge, Mr. Taylor was involved in a confrontation with another employee at the hotel while off duty. Mr. Taylor was also in uniform and had several alcoholic drinks. He had returned to the hotel, several hours after his shift ended, to speak with a coworker/friend about some work on a private residence.

Mr. Taylor did not get along with a Filipino employee of the hotel. When he arrived at the hotel, the Filipino employee got angry and upset with Mr. Taylor in the lobby area. In return, Mr. Taylor also became angry, although at first he tried to avoid the Filipino employee. Security intervened and Mr. Taylor left the building. He does not know if the Filipino employee was disciplined or discharged because of the incident.

Mr. Taylor did not recall the specific reason for returning to the hotel. He believed he was either picking up some money from his coworker/friend for the private work, picking up tools to borrow from the hotel (with permission), or going to talk to the coworker/

friend about the work. Mr. Taylor contends he was in the area and still in uniform because his car broke down. He had spent several hours working on his car. Before returning to the hotel, Mr. Taylor drank alcohol while at his brother’s home somewhere near Ninth Avenue.

The Sheraton Anchorage Hotel distributes handbooks to its employees. Mr. Taylor received a handbook, which outlined rules for its employees. The hotel did not permit employees to return to the hotel premises without permission. Mr. Taylor was aware of the rule but had seen other employees in the bar/restaurant. He did not know if they had received permission.

The handbook further advised employees that uniforms were not to be worn outside the work site. Mr. Taylor had permission to take his home for laundering. Because his car had broken down, he had not gotten home to change into street clothes before he went back to the hotel.

At the time of his discharge, Mr. Taylor was told he had violated seven rules of the hotel. He did not recall if all violations were discussed with him by the personnel director at the time of the discharge. Mr. Taylor did not recall all reasons for the discharge at the time of the hearing.

The December 23, 1999, redetermination found Mr. Taylor had returned to work and earned eight times his weekly benefit amount during the disqualifying period. The redetermination concluded 

Mr. Taylor may be eligible for extended benefits.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker...

          (2)  was discharged for misconduct connected with

               the insured worker's work….

(c)  The department shall reduce the maximum potential

          benefits to which an insured worker disqualified under

          this section would have been entitled by three times the

          insured worker's weekly benefit amount, excluding the

          allowance for dependents, or by the amount of unpaid

          benefits to which the insured worker is entitled,

          whichever is less.

     (d)  The disqualification required in (a) and (b) of this

          section is terminated if the insured worker returns to

          employment and earns at least eight times the insured

          worker's weekly benefit amount….

8 AAC 85.095 provides in part:

(a)  A disqualification under AS 23.20.379(a) and (b)

          remains in effect for six consecutive weeks or until

          terminated under the conditions of AS 23.20.379(d),

          whichever is less.  The disqualification will be

          terminated immediately following the end of the week in

          which a claimant has earned, for all employment during

          the disqualification period, at least eight times his

          weekly benefit amount, excluding any allowance for

          dependents.  The termination of the disqualification

          period will not restore benefits denied for weeks

          ending before the termination.  The termination does

          not restore a reduction in maximum potential benefits

          made under AS 23.20.379(c)….

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion….


CONCLUSION
A discharge resulting from a violation of an employer's rule is

for misconduct if:

     *    The rule is reasonable;

     *    the worker was aware of the rule;

     *    the worker willfully violated the rule; and

     *    the violation of the rule materially affected the

          employer's interest.

The employer has the right to establish rules necessary to

conduct his business. In most cases a rule will be judged

reasonable if the employer considered it necessary for the proper

conduct of his business.

A rule which has been disseminated generally to all employees or

made known to the worker individually either orally or in writing

is considered to be within the knowledge of the worker....

If a worker knowingly violates a rule, his violation is willful

even though he may not intend harm to the employer. In addition,

a plea of "forgetfulness" would not necessarily clear a worker of

misconduct, especially where he has received prior warnings.

Although the employer failed to appear for the hearing, 

Mr. Taylor's testimony establishes he knowingly violated several

company rules that led to his discharge.

Mr. Taylor knew he was not to return to the hotel, in uniform,

after the completion of his shift. He knew he was not to return

to the hotel after consuming alcohol. Mr. Taylor's contention

others were permitted on the premises is without basis. He knew

he had to have permission and only speculated the other staff did

not have permission.

Finally, arguing with a coworker in the lobby is against the best

interests of the employer. Although guests may or may not have

been present, the fact remains a guest or other employees could

have come upon the incident, without warning, at any time. It

certainly is not in the employer's interest to have its guests

witness an altercation between employees.

Accordingly, misconduct connected with the work has been shown in

this matter.

DECISION
The redetermination issued on December 23, 1999, is AFFIRMED.  Benefits are denied for the week ending May 29, 1999, through 

July 3, 1999. Mr. Taylor’s maximum benefits payable is reduced by three times the weekly benefit amount. The Tribunal will not disturb the Anchorage Call Center’s redetermination finding 

Mr. Taylor eligible for extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on February 4, 2000.
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Hearing Officer

