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CLAIMANT
INTERESTED EMPLOYER

RYSHELL BASS
AK EXECUTIVE SEARCH INC

REOPENING REQUEST

On January 13, 2000, interested parties were sent notices of an unemployment insurance hearing scheduled for January 26, 2000 at 11:00 a.m.  Ms. Bass, appellant, did not appear for the hearing.  A Default Dismissal notice was issued January 26, 2000.

In a letter dated February 4, 2000, Ms. Bass requested reopening of the appeal.  The letter stated, in part:

I have no childcare and I watch two other children.  I was told that I could have a phone meeting and that someone would contact me.  The letter did not get to me in time because you have my address wrong and my neighbors have been receiving my mail.

Ms. Bass' hearing notice stated, in part:

As soon as you receive this notice, you must call the appropriate number listed below with your telephone number and the telephone number(s) where any witness[es] or representatives on your behalf can be reached at the time of the hearing.  If you do not make this call, you and your representatives will miss your hearing.

Alaska Employment Security Division records show Ms. Bass' address as 5526 Penn Circle.  Ms. Bass' letter of reopening lists her address as 5526 Penn Circle #A (emphasis added).

PROVISIONS OF LAW

AS 23.20.420 provides, in part:


(a)
Each party shall be promptly given a reasonable opportunity for fair hearing.  An appeal tribunal shall inquire into and develop all facts bearing on the issues and shall receive and consider evidence without regard to statutory and common law rules.  The appeal tribunal shall include in the record and consider as evidence all records of the department that are material to the issues.

8 AAC 85.153 provides, in part:


(f)
A hearing may be postponed, continued or reopened on the appeal referee's own motion or at the request of an interested party.  All requests must explain in detail the reasons for the request.  If a party fails to appear in person or by authorized agent at a hearing, the appeal referee may reopen the hearing only if the party failed to appear because of circumstances beyond the party's control.  All other requests may be granted only if there is a good cause.  The following rules apply to requests:



(1)
a request for postponement may be either written or oral but must be received by the appeal referee before the hearing starts.



(2)
A request for continuance must be made orally to the appeal referee during the hearing.



(3)
A request for reopening must be made in writing to the appeal referee and must be delivered or mailed within 10 days after the scheduled date of the hearing.  The 10-day period may be extended for a reasonable period on a showing that the request was delayed as a result of circumstances beyond the party's control.



(4)
If a request for reopening is not allowed, the appeal referee will mail a written ruling and a statement of the right of appeal from that ruling to each party.

CONCLUSION and DECISION

In Schlick, Comm'r Decision Number 9129525, February 27, 1991, the Commissioner of Labor stated, in part:


The purposes and policies of the Act are not served by a strict application of the procedural requirements to the detriment of a person the statute is intended to serve, especially when no apparent prejudice would otherwise be caused to the Department.  Estes v. Department of Labor, 625 P.2d 293 (Alaska 1981).
"A late appeal may be accepted only if the appellant can show some incapacity, 'be it youth, illness, limited education, delay by the post office, or excusable misunderstanding. . . ' Borton v. Employment Sec. Div., No. IKE-84-620 Civ. (Alaska Super. Ct., 1st J.D., October 10, 1985)"; as cited in Aleshire, Comm'r Decision 9028559, January 30, 1991.

In Whitlock, Comm'r Decision Number 9229240, March 17, 1993, the Commissioner of Labor addressed an appeal reopening issue in part as follows:


There is a presumption that mail which is properly addressed and placed within the U.S. mail system will be timely delivered to that address.  Only if it can be shown that some circumstance occurred which prevented or reasonably can be shown to have prevented the delivery of the mail can that presumption be overcome.

The address discrepancy offered Ms. Bass some semblance of good cause in relation to her failure to appear for the scheduled hearing.  Therefore, Ms. Bass’ request to reopen the appeal process is ACCEPTED pursuant to AS 23.20.420 and 8 AAC 85.153(f).

Ms. Bass maintains sole responsibility to follow instructions (written or verbal) issued by the Appeal Tribunal, which is separate from the Alaska Employment Security Division’s Unemployment Insurance (UI) Call Centers.  Those instructions include the requirement to arrange for a telephonic hearing, if necessary, with the Appeal Tribunal and to offer a telephone contact number immediately upon receipt of the new hearing notice.

NOTICE

All interested parties will be sent a notice of the scheduled date and time for hearing.  Please allow at least two weeks for this scheduling.  If you have not received any information about the reopened hearing within ten (10) days of the date of this notice, immediately call the Appeal Tribunal Docketing office at 1 (800) 232‑4762 or (907) 269-4890.

Dated and Mailed in Anchorage, Alaska, on February 17, 2000.


Doris M. Neal


Hearing Officer

