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CASE HISTORY

Mr. Garcia timely appealed a December 15, 1999, determination that denies benefits under AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause or the employer discharged him for misconduct connected with his work.

FINDINGS OF FACT

Mr. Garcia began working for the employer in July 1993. His last day of work was Wednesday, November 17, 1999. At the time work ended, the employer usually scheduled him to work Saturday through Wednesday from 8:00 a.m. to 4:30 p.m. The employer paid him $12.95 per hour.

The employer did not participate in the hearing. Exhibit 6 in the hearing record appears to be a copy of notes an unemployment insurance claimstaker made of a December 8, 1999, telephone conversation with an employer representative. The notes apparently address the reason the employer discharged Mr. Garcia. The notes read, in part:

CLMNT WAS ON VACATION LEAVE UNTIL 11/25/99 AND WAS DUE BACK ON THE JOB ON 11/28/99. HE NO CALLED NO SHOWED ON 11/28. 

Mr. Garcia’s vacation time began November 20, 1999. He planned to be back to work in Anchorage on November 28, 1999, as scheduled.

The early portion of the hearing is marked by contradictory testimony from Mr. Garcia that appears to involve deliberately false testimony. For example, he contended he had bought tickets on Alaska Airlines to spend his week of vacation time with a friend in Seattle. He contended he had to unexpectedly change those tickets because his cousin named “Lifa” called him from the Philippines on November 16, 1999, and told him his daughter was sick. He made these statements to show a sudden out‑of‑the‑country family emergency forced him to travel unexpectedly to the Philippines.

The Tribunal asked Mr. Garcia the name of the friend with whom he was going to vacation in Seattle. Mr. Garcia could not remember. He looked in a book and gave a name.

The Tribunal began questioning Mr. Garcia as to the exact time of the call from his cousin and the number of the telephone at which he received the call. Mr. Garcia then admitted he received no such call from the Philippines. He had deliberately given false testimony about receiving the call from his cousin.

Mr. Garcia testified he bought the tickets to the Philippines on November 18. That date would be consistent with an unexpected call about a sick child on November 16 and a need to change tickets previously purchased for a Seattle destination.

Upon Tribunal questioning about the details of his airline tickets, Mr. Garcia revealed he actually bought the tickets to the Philippines on November 15. He had deliberately given false testimony about when he bought his tickets to the Philippines.

Mr. Garcia appeared to give false testimony in order to conceal that his trip to the Philippines was planned and arranged before his vacation time started. He apparently wanted his testimony to give the appearance that an unexpected notification of his child’s illness forced him to travel to the Philippines coincidentally with his vacation time.

During the hearing, the Tribunal reminded Mr. Garcia he was under oath. Mr. Garcia knows severe penalties apply to false material testimony. Mr. Garcia’s unrecanted and unrebutted testimony establishes the following findings.

Mr. Garcia traveled to the Philippines on his vacation at least in part to visit his children, a four-year-old girl and a two‑year-old boy. The children were living with Mr. Garcia’s mother-in-law.

Mr. Garcia does not know his mother-in-law’s name.

Mr. Garcia arrived in the Philippines late on November 19, 1999. He was not able to get to his mother-in-law’s home and see his two children until November 20. Upon his arrival, he found his children had fevers and the girl had complaints of apparently unrelated pain. His mother-in-law had not taken the children to see a doctor.

Mr. Garcia felt he should relocate his children from his mother‑in-law’s home. He took them to Cebu, another island, where his cousin lives.

On Cebu, Mr. Garcia took his children to a family doctor. The doctor referred Mr. Garcia’s daughter to what Mr. Garcia calls a “government hospital.”

During the hearing, Mr. Garcia submitted medical documents that contain the name of the “Vicente Sotto Memorial Medical Center” located in Cebu City, Cebu, (Exhibits 9 through 13). The documents include a medical certificate from the center’s Women and Children Protection Unit, a urinalysis report, a laboratory request form, and a laboratory report.

Mr. Garcia’s testimony that is supported by the medical documents he submitted establish that on November 24, 1999, the medical center determined Mr. Garcia’s daughter had been sexually abused. Mr. Garcia had to travel to Manila to file information with the police. The charges are being investigated. Mr. Garcia believes a relative raped his child.

Mr. Garcia called David Leon, a friend in Anchorage, and asked him to advise the employer that his (Mr. Garcia’s) return from vacation was being delayed. On November 28, Mr. Leon told Mr. Garcia that he had made the call to the employer and had spoken to Doris, an assistant manager. Mr. Leon told Mr. Garcia that Doris said Mr. Garcia needed to call her.

Mr. Garcia called Doris on November 29, but she had left work. He called again on November 30 and reached her. He explained he was in Manila and was being delayed by a personal problem involving his child. He advised her that he expected to be back at work on December 2. Doris said something to the effect of “OK. See you then.”


Mr. Garcia returned to Anchorage on December 1. He spoke to the employer on December 2, but the employer would not allow him to work. The employer’s general manager advised him on December 6 that he was discharged. Mr. Garcia tried to explain what had happened, but the general manager told him that he did not want to listen.

PROVISIONS OF LAW

AS 23.20.379 provides, in part:
(1) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker. . .

(2) was discharged for misconduct connected with the insured worker’s work.

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095 provides, in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; or

(2) A claimant’s conduct off the job, if the conduct

(A)
shows a wilful and wanton disregard of the employer’s interest; and

(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job.
CONCLUSION

In Galusha, Comm’r Dec. 96 2396, February 11, 1997, the Commissioner of Labor and Workforce Development confirmed:

The Tribunal is not an investigative body, rather, the parties to an appeal must bring forward any evidence they would like considered in an appeal. Although the employer did not appear, it was the claimant who filed the appeal, and the absence of the other party should not have hampered his ability to present his case. If anything, the employer's absence would normally aide the claimant in an appeal, because his testimony is not rebutted.
It is well established for unemployment insurance purposes that,PRIVATE 

"'Misconduct' cannot be established on the basis of unproven allegations." Cole, Comm'r Dec. 85H‑UI‑006, January 22, 1985.


"When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work.  In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved." Rednal, Comm'r Dec. 86H‑UI‑213, August 25, 1986.

The employer did not appear for the hearing to rebut the claimant’s testimony, and the Tribunal may not act as an investigative body (see Galusha cited above). The Tribunal may not base decisions upon speculation (see Cole cited above). The Tribunal is therefore limited to sifting through the evidence presented, disregarding the obviously incredible, and rendering a decision on the remainder.

Mr. Garcia’s return to work was delayed by: his unexpected discovery that his four‑year‑old daughter had been sexually assaulted; his need to relocate the child from his mother‑in‑law’s home; the child’s need for medical attention; and his need to cooperate with the police. Viewing the record as a whole, Mr. Garcia’s delays in failing to report back to work as scheduled and to adequately contact the employer when delayed do not rise to misconduct connected with his work.

DECISION
The December 15, 1999, determination is REVERSED. Mr. Garcia is allowed benefits beginning with the week ending December 11, 1999, through the week ending January 15, 2000, and continuing thereafter if he is otherwise eligible. The three-week reduction is restored to his maximum benefit amount. The determination will not jeopardize his eligibility for extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on January 27, 2000.
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Hearing Officer

