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STATEMENT OF THE CASE

On January 10, 2000, Mr. Sedano filed an untimely appeal against determinations that

· denied unemployment benefits under AS 23.20.379;

· denied extended benefits under AS 23.20.406;

· held him liable for the repayment of benefits under AS 23.20.390; and

· denied a waiver of liability under AS 23.20.390.

The issues before me are

· whether Mr. Sedano’s untimely appeal can be accepted, and, if so,

· whether he voluntarily quit suitable work without good cause;

· whether he is eligible for extended benefits;

· whether he was paid benefits to which he was not entitled; and

· whether his liability to repay those benefits can be waived.

FINDINGS OF FACT

Issue of Timeliness

The notices of determination that denied Mr. Sedano benefits had all been mailed to him at his then correct address of record, P.O. Box 440751, Laredo, TX 78044. The denial under AS 23.20.378 was mailed on May 13, the denial under AS 23.20.406 on May 17, the determination of liability under AS 23.20.390 on May 14, and the denial of waiver under AS 23.20.390 on July 28, 1999.

Mr. Sedano physically moved several times during the summer of 1999. However, he always kept the post office box as his main mailing address. In August, he changed his mailing address to the address he is currently using, 4502 Gallagher Avenue, Apt. 67, Laredo, TX 78041.

Despite the fact that he kept his post office box, Mr. Sedano did not receive some of his mail. He does not believe that he received the determinations under appeal, and he knows of some paychecks and bills that were not delivered to him.

Even after Mr. Sedano changed his mailing address in August, some mail has not reached him. Exhibit 15, page 2 is a copy of an envelope that was returned by the postal service to the Employment Security Division on December 18. It is not known what was mailed to Mr. Sedano in this envelope, but the address is noted as the Gallagher Avenue address. Why the post office returned this is also unknown.

On June 28, 1999, Mr. Sedano called Benefit Payment Control, and requested a waiver of his liability. When he had not received a response by January 10, 2000, he called Benefit Payment Control to inquire about it. He had not called earlier because he did not know how long he should wait after having filed the waiver request on July 5. When he learned that the waiver had been denied, he filed his appeal from all determinations.

Issue of Voluntary Leaving

Mr. Sedano began working for the Fairbanks Daily News Miner in 1997. He last worked on May 9, 1998. At that time, he normally worked 12 to 14 hours per week at a salary of $7.50 per hour. Exhibit 12 and Testimony, Mr. Sedano.

Mr. Sedano had, in March 1998, been discharged from the military. He was no longer able to live on base. He, his wife, and their four children (now ages 17, 15, 3, and 1½) moved into a hotel. He found that he was financially unable to support his family on his part-time income. He asked his employer if he could have more hours, but none were available. He asked if he could have an increase in pay, but the Daily News Miner pays on a set salary schedule. He also looked for other work in Fairbanks, but could not find any. Although he had some money saved from when he was in the military and some from when he was discharged, this was being depleted.

Mr. Sedano then began seeking work out of Alaska. He spoke with several of his friends. One, who lives in Washington, told him that the company for which he worked was taking applications. Mr. Sedano believed, from what his friend told him, that his friend would be able to get Mr. Sedano a job with the company. He quit his employment with the Daily News Miner, and moved his family to Washington.

When he arrived in Washington, Mr. Sedano submitted an application to the company. He learned then that, although the company was accepting applications, there was no job opening. He continued to look for work, and when he could find none, he moved his family to Texas in mid-June 1998. He had moved to Alaska from Texas, and had more contacts there. He believed he would be able to find work.

After arriving in Texas, Mr. Sedano sought work. He finally found some with a trucking company, and worked there in March and April 1999. In May 1999, he went to work for the Texas National Guard in a full-time position.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1)
left the insured worker's last suitable work voluntarily without good cause. . . .

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work.

CONCLUSION

Issue of Timeliness

Under AS 23.20.340 and 8 AAC 85.151, appeals from notices of determination must be filed within 30 days of the date the determination is mailed or served. The filing period may be extended for a reasonable period so long as a circumstance beyond the control of the appellant prevented a timely appeal.PRIVATE 

Once a notice has been properly mailed to an individual's last known address, the Department has discharged its "notice" obligation. The appellant's asserted failure to receive the notice does not establish cause for an extension of the appeal period. Andrews, Comm'r. Dec. 76H-167, Oct. 8, 1976; aff'd Andrews v. State Dept. of Labor, No. 76-942 Civ. (Alaska Super. Ct. 1st J.D., April 13, 1977). There is a rebuttable presumption that a notice placed in the mail will be timely delivered. Rosser, Comm'r. Dec. 83H-UI-145, June 15, 1983.

The presumption that mail properly addressed will be properly delivered can be rebutted by evidence to the contrary. Generally, a person’s assertion that he did not receive the mail is insufficient, by itself, to overcome that presumption. However, in this case, Mr. Sedano testified, under oath, that he did not receive this mail, and that he had not received other mail as well. There is also the evidence of mail addressed to his current address that was returned by the post office for some unknown reason. Looking at the entire situation, the Tribunal concludes that Mr. Sedano has established that a circumstance beyond his control prevented a timely appeal.

Issue of Voluntary Leaving

Considering first the question of whether Mr. Sedano had good cause to leave his employment, part‑time work is not by itself unsuitable, and a worker who leaves work merely because the work is less than full‑time has voluntarily left work without good cause. . . . A worker has good cause for voluntarily leaving otherwise suitable part‑time work if the part‑time work causes the worker undue hardship, or the part‑time work prevents the worker from seeking other full‑time work. Vickrey, Comm’r. Dec. 9224776, May 4, 1992. A worker does not have good cause to quit a job just to look for other work. In Rodriguez, Comm’r. Dec. 79H‑197, February 13, 1980, the Commissioner held, “A leaving of suitable work . . . in order merely to seek work is, of itself, a leaving without good cause.”

The above-cited precedents notwithstanding, it is the conclusion of the Appeal Tribunal that Mr. Sedano had good cause to leave his employment. The work he was doing for the Daily News Miner was extremely part time. No testimony was taken on the cost of the housing in which Mr. Sedano and his family were residing. Common sense, however, says that, in Fairbanks, the cost of the housing alone, let alone the rest of the expenses of a six-member household, would have been more than the approximately $400.00 per month Mr. Sedano was earning.

When a person is in a situation where the expenses are that far out of line with the income and there is no immediate solution, a person will take whatever option that is available to support his family. Considering that he had no other reasonable option, it is the conclusion of the Appeal Tribunal that Mr. Sedano did as would have any reasonable and prudent person.

Issues of Extended Benefits, Overpayment, and Waiver of Overpayment

Because Mr. Sedano had good cause to leave his employment, there is no issue regarding his extended benefits, overpayment, or waiver of the overpayment.

DECISION

The notice of determination issued in this matter on May 13, 1999 is REVERSED. No disqualification pursuant to AS 23.20.379 is imposed. Mr. Sedano is allowed benefits for the weeks ending May 23, 1998 through June 27, 1998, so long as he is otherwise eligible. The reduction of his benefits is restored, and he is eligible for the receipt of extended benefits.

The notice of determination issued in this matter on May 17, 1999 is REVERSED. No disqualification pursuant to AS 23.20.406(h) is imposed. Mr. Sedano is allowed extended benefits for the weeks ending May 23, 1998 through March 18, 2000.

The determinations of liability issued in this matter on May 13 and 17, 1999 are REVERSED. Mr. Sedano is not liable for the repayment of benefits.

The determination denying a waiver of Mr. Sedano’s liability issued in this matter on July 28, 1999 is held NULL AND VOID.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on February 2, 2000.
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