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CASE HISTORY

The employer timely appealed a January 11, 2000, determination that allows benefits under AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause or the employer discharged her for misconduct connected with her work.

FINDINGS OF FACT

Hearing opened on February 8, 2000. It was continued on February 28, 2000. The hearing was continued because the employer’s general manager, Mr. Dirscherl, decided he wanted to call two witnesses, Maria Roberts and Barbara Brimfield.

Simon and Seaforts is a restaurant in Anchorage. Ms. Kistler began working for the restaurant in February 1998 as a cocktail server. She worked in that position for about 11 months before being cross‑trained into other positions. Her last position was dinner server. She generally worked about 35 hours per week.

The employer paid Ms. Kistler $5.65 per hour plus gratuities. Ms. Kistler’s 1999 W-2 shows her net tips totaled $20,281.59. Net tips consist of the amount left after the employer withholds from a server’s gross tips 1.0 percent for front desk personnel, 1.0 percent for bar personnel, 1.25 percent for bussers, and a stepped 0.5 to 1.0 percent for persons who assist servers in knowing when food is ready and serving food.

Ms. Kistler last worked on Sunday, December 12, 1999. The employer discharged her effective Monday, December 13, after receiving complaints that date from customers who ate in the restaurant on Friday, December 11, 1999. The employer advised Ms. Kistler of her discharge on Thursday, December 16.

Mr. Dirscherl argues Ms. Kistler was discharged after a long history of attitude problems. However, the incident triggering the discharge involved complaints from two customers regarding their December 11 dinner.

Ms. Kistler counters that employees told her Mr. Dirscherl did not like her. She believes his dislike influenced her discharge.

The assertions of Mr. Dirscherl and Ms. Kistler in the two paragraphs immediately above raise credibility issues. Mr. Dirscherl and Ms. Kistler each remain responsible for supplying evidence to the record sufficient to establish his or her credibility should prevail over the other. This responsibility includes asking witnesses sufficient questions to establish facts. Although a witness might have important information, that information cannot be used in a hearing decision if it is not brought out on the hearing record.

Mr. Dirscherl states Ms. Kistler was discharged because of complaints made about her service to a table of six customers on December 11. The complaints came from employer witnesses Maria Roberts and Barbara Brimfield.

On December 11, Ms. Roberts, Ms. Brimfield, and Tamara, their coworker, had dinner with their three respective partners at Simon and Seaforts. Ms. Roberts and Ms. Brimfield had made their party’s 5:30 p.m. reservations through Mr. Dirscherl. They knew Mr. Dirscherl from their jobs in the bank where he does business.

The December 11 dinner was jointly special to Ms. Roberts and Ms. Brimfield. It was special because it was their office Christmas party.

December 11 was a very special night for Ms. Brimfield. It marked her first dinner at the restaurant, and it preceded her husband’s departure for overseas military duty.

Special occasions are sometimes noted on reservations to provide notice to servers that the party feels the dinner is special. Mr. Dirscherl did not note on the reservation that the occasion was considered special by Ms. Roberts and Ms. Brimfield. 

Mr. Dirscherl advocated Ms. Kistler’s discharge because he understood Ms. Roberts and Ms. Brimfield to state Ms. Kistler had been unfriendly, rude, and inattentive during their December 11 dinner. His understanding was that drinks were late to the table, food was late to the table, and Ms. Kistler did not smile.

No one connected with the employer apparently noticed Ms. Kistler’s interactions with Ms. Roberts and Ms. Brimfield’s table on December 11. No employee cautioned Ms. Kistler on December 11 that one of her tables had unhappy customers.

No one in Ms. Roberts and Ms. Brimfield’s group complained to Ms. Kistler about anything on December 11. Ms. Roberts and Ms. Brimfield complained to Mr. Dirscherl when they saw him depositing his check in their bank on Monday, December 13.

Before initiating Ms. Kistler’s discharge, Mr. Dirscherl did not advise Ms. Kistler of the complaints triggering her discharge. He did not allow her to provide any explanation. He did not allow her to confront her accusers.

Ms. Kistler was phoned and told to report to work a half-hour before her December 16 shift was scheduled to start. She thought something must have happened sometime, but she did not know what it could have been. When she reported to work, she was discharged.

The seating of Ms. Roberts and Ms. Brimfield’s party contributed to the dissatisfactions of Ms. Roberts and Ms. Brimfield. Even though they had reservations, they were assigned seats where one of their party was continually bumped by passing servers and bussers.

Ms. Kistler did not make seat assignments. She had previously complained about the way the person who assigned seats made assignments. Ms. Kistler’s complaints appear to have contributed to friction between her and the person who assigned seating. The employer did not have the seat assignment person testify at the hearing to establish she was unbiased toward Ms. Kistler or to rebut Ms. Kistler’s assertions. The seat assignment person may have negatively influenced Mr. Dirscherl’s attitude toward Ms. Kistler.

Ms. Roberts remembers that her party of six appeared for their 5:30 p.m. reservation on December 11. They were delayed a few minutes before being seated. The server, Ms. Kistler, arrived and took their drink orders. Within 10 to 15 minutes after arriving at the restaurant, the party had its drinks and they ordered appetizers and dinners.

Ms. Roberts remembers her party received its food orders about 20 to 30 minutes after receiving drinks. She did not see Ms. Kistler again until her party asked Ms. Kistler for its check. Ms. Roberts had to ask another server for horseradish because she did not see Ms. Kistler. She also had to ask someone other than Ms. Kistler for a drink refill.

Ms. Roberts feels Ms. Kistler could have been more attentive that night. She feels Ms. Kistler should have asked if her party wanted more water, more drinks, or if their meals were fine. 

Ms. Roberts appears unaware the employer has employees assigned to assist servers with serving customers. She does not appear to realize the employer reduces Ms. Kistler’s tips by approximately 25 percent or more to contribute to the payment of those other employees. Ms. Roberts did not complain about the lack of service from other employees.

Mr. Dirscherl asked Ms. Roberts if Ms. Kistler’s service was friendly. Ms. Roberts responded that Ms. Kistler acted in the “norm you get from waitresses.”

Under questioning by Ms. Kistler, Ms. Roberts explained she did not complain to Ms. Kistler that night about the service because she got the feeling that Ms. Kistler “could care less that we were there.”

On December 11, Ms. Roberts could see the kitchen. She saw it was very busy.

Ms. Roberts also remembers she and her party left the restaurant about 6:40 p.m. to go to a 7:00 p.m. hockey game. When they exited the restaurant, the male accompanying Tamara started laughing and explaining he had gotten an alcoholic drink even though he was underage. Ms. Roberts knows the male only as “Tom.”

Ms. Roberts remembers Ms. Kistler checked Tom’s ID. Ms. Roberts did not see Tom’s ID. She does not know if it was altered or forged.

Ms. Brimfield remembers her party arriving for its 5:30 p.m. reservation on December 11 and being seated. She does not recall the server, Ms. Kistler, telling her the specials.

After Ms. Kistler took the party’s food order and left the table, Ms. Brimfield realized she did not know if salads came with dinners. It is not clear why the employer’s dinner menus, if any, did not clearly communicate that information. Ms. Brimfield had to ask another restaurant employee if salads came with dinners. She was told they did not. 

After her party’s dinners arrived, Ms. Brimfield did not see Ms. Kistler again until her party asked for its check. 

Ms. Brimfield states she cannot say that her party was not treated fairly by Ms. Kistler. However, she felt Ms. Kistler was not friendly. She felt her party was in Ms. Kistler’s way as if Ms. Kistler had other stuff she had to do. Ms. Brimfield confirms Ms. Roberts had to ask another waitress for a drink refill.

Ms. Brimfield felt the meal was not as pleasant as she would have liked it to be. She was disappointed in her first meal at the restaurant because it was supposed to have been so special.

Ms. Brimfield did not complain to Ms. Kistler on December 11. She did not complain because she felt if Ms. Kistler could not be there for her as a server she was not going to bring it up to her because it was supposed to be a special night.

Ms. Brimfield remembers that when her party left the restaurant “Tom,” Tamara’s fiancé, kept laughing. Outside the restaurant, Tom explained he had managed to order and receive an alcoholic drink even though he was underage. Ms. Brimfield felt nervous because she believes he is only 18 or 19 years old. 

Ms. Brimfield had not spoken up when an underage member of her party illegally ordered and drank alcohol. Ms. Brimfield did not reveal Tom was underage when Ms. Kistler was attempting to check his ID.

Ms. Brimfield did not see the ID Tom had shown to Ms. Kistler when Ms. Kistler carded him before taking and serving his drink order. She does not know if the ID was altered or forged.

Tom had laughed throughout the dinner. He had apparently been laughing because he was underage and managed to order and drink an alcoholic beverage in violation of the law.

Prior to the hearing, Mr. Dirscherl had not asserted in documents submitted to the hearing file that Ms. Kistler’s carding of Tom contributed to her discharge. When Mr. Dirscherl gave his testimony at the beginning of the hearing, before anyone else testified, he did not contend that Ms. Kistler’s carding of Tom contributed to her discharge.

After Ms. Roberts and Ms. Brimfield testified, Mr. Dirscherl asserted their testimonies show Tom did not have a fake ID. Mr. Dirscherl adamantly contended that, therefore, Ms. Kistler was inattentive when carding Tom. Mr. Dirscherl stressed that the carding issue was very serious and Ms. Kistler’s disregard of it supports the employer’s discharge.

All hearing testimony is tape recorded. The recordings provide objective comparisons of Mr. Dirscherl’s interpretations of and reactions to what he perceived he heard versus what witnesses actually said.

The testimonies of Ms. Roberts and Ms. Brimfield immediately preceded Mr. Dirscherl’s assertions. The hearing tapes show Ms. Roberts and Ms. Brimfield testified that they did not see the ID Tom showed to Ms. Kistler.

Mr. Dirscherl’s assertion that Tom did not have a fake ID misstates the hearing record. The misstatement demonstrates Mr. Dirscherl will assert incorrect facts against Ms. Kistler involving a serious matter.

Mr. Dirscherl’s assertion that Ms. Kistler was inattentive when carding Tom distorts the facts in the hearing record. The assertion is unsupported by the evidence. Mr. Dirscherl’s misstatement and unsupported assertion damage his credibility and reduce the weight that can be placed on his perceptions when those perceptions pertain to Ms. Kistler.

Under questioning, Mr. Dirscherl revealed the employer compensates customers for delays in service and other problems. Mr. Dirscherl describes customer compensation as a “situational” issue rather than an automatic policy.

Complaining customers are “comp’d” depending upon the degree of the situation. The situation is reviewed and management decides whether a customer should receive a free drink, a free appetizer, or just some soothing words to cope with a problematic dining experience.

Giving free “comps” for problems with the dining experience is not unusual. On an average day, a single server alone may give one or two free comps, such as appetizers, to soothe dissatisfied customers.

Mr. Dirscherl’s testimony establishes 60 percent of complaining customers are “comp’d” with a free item. Another 20 percent of complaining customers are offered a free comp, but they decline the offers. That means 80 percent of complaining customers receive at least offers of free comps, although not all accept the offers. Only 20 percent of complaining customers are given apologies but no offer of free items.

Ms. Roberts and Ms. Brimfield have not been offered free comps in connection with their party’s December 11 dining experience.

At the close of the February 28 hearing, Mr. Dirscherl began contending that Ms. Kistler had a history of being “combative” with managers or supervisors. This was a new allegation he had not developed earlier when he gave testimony. He had not presented employee witnesses to support the allegation. The Tribunal advised Mr. Dirscherl and Ms. Kistler that the hearing would be continued to another date so Mr. Dirscherl could bring in restaurant personnel to support his allegations.

Additional employer witnesses could assist with the credibility issues arising in this matter. Additional employer witnesses would allow Mr. Dirscherl to demonstrate the accuracy of his personal perceptions regarding Ms. Kistler’s alleged combativeness. The witnesses would also provide Ms. Kistler the potential, through cross‑examination, to elicit evidence to support her position.

After the tribunal advised the hearing would be continued to another day, Mr. Dirscherl declined the opportunity to bring in witnesses. The continuance was cancelled. The evidence in the record establishes the following additional findings.

The dinner shift on December 11 was busy. By approximately 5:30 p.m., the bar was behind in issuing drinks. The kitchen was also behind in issuing food. Ms. Kistler was repeatedly having to apologize to customers for bar and kitchen delays.

Ms. Kistler never knew Ms. Roberts and Ms. Brimfield were at the restaurant for a special occasion. She never knew they were unhappy with her service. If she had realized they were unhappy, she would have immediately apologized and tried to make things better.

After serving food to Ms. Roberts and Ms. Brimfield’s table, Ms. Kistler would look at them when she passed by. She did not disturb them because they were talking intently among themselves.

Ms. Kistler finished working the weekend of December 11 feeling it had been a good weekend at work. She felt that way because her net take-home tips for the weekend averaged about 12 to 14 percent after the employer’s reductions of at least 3.75 percent for other employees. Her take-home tips usually averaged about 9 to 11 percent. She felt she did a good job with her customers since her customers tipped her higher than usual.

The employer assigns a server to a section of tables. The tables usually seat two to four persons per table with an occasional table seating more.

On December 11, Ms. Kistler busily worked the tables in her section the entire time Ms. Roberts and Ms. Brimfield’s party dined. The employer does not contend that Ms. Kistler’s section was not comprised of tables adjacent to the table of Ms. Roberts and Ms. Brimfield. The employer offers no explanation as to why its two witnesses could not have seen Ms. Kistler as she busily worked adjacent tables in an area so crowded that servers and bussers continually bumped someone in the witnesses’ party.

Ms. Kistler contends other employees have told her that Mr. Dirscherl did not like her. She has a number of complaints to illustrate the alleged negative behaviors of Mr. Dirscherl and another lead person, management turnover problems, and how employees are treated by local management. However, this decision need not address her complaints because (1) the separation is not a quit in which she assumes the burden of establishing good cause for quitting, and (2) the employer declined the opportunity to have the hearing continued for a second time so it could call employees to present testimony that Ms. Kistler must have an opportunity to confront, cross-examine, and rebut.

PROVISIONS OF LAW

AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker. . .

(2) was discharged for misconduct connected with the insured worker’s work.

8 AAC 85.095 provides, in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1)
A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion. . . .
CONCLUSION

It is well established for unemployment insurance purposes that,PRIVATE 

"'Misconduct' cannot be established on the basis of unproven allegations." Cole, Comm'r Dec. 85H‑UI‑006, January 22, 1985.


"When a worker has been discharged, the burden of persuasion rests upon Dynamic to establish that the worker was discharged for misconduct in connection with the work.  In order to bear out that burden, it is necessary that Dynamic bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved." Rednal, Comm'r Dec. 86H‑UI‑213, August 25, 1986.

The discharge in question resulted from the perceptions of individuals. Individual perceptions may be legitimately colored by expectations, personalities, settings of actions, and inherent limitations of point of view. An objectively detached assessment of the evidence presented to a hearing record may differ from the individual perception of a participant in an incident.

On December 11, 1999, two customers and their four companions went to a restaurant for an occasion that was special, especially to one of the two. Instead of the pleasant dining they had a right to expect, they experienced a busy restaurant with a bar that was slow getting out drinks, a kitchen that was slow getting out food, servers and bussers who continually bumped into the back of one of their party, and a rushed server who was either “the norm you get with waitresses” or who was “not unfair” but “was not friendly” and gave the impression she had much to do other than ensure the occasion was as special as it should have been, even though the server had not been informed it was special.

After the weekend passed, the two customers complained to the restaurant’s general manager. The general manager promptly initiated termination of the server without telling the server of the allegations, without giving the server an opportunity to confront her accusers, and without permitting the server to provide any explanation or response.

In an unemployment hearing, the server suggested the general manager’s discharge was colored by his dislike of her thus raising bias and credibility issues between the two of them. The hearing record presents some opportunity to evaluate objective facts that reflect upon credibility. The objective evaluation is extrapolated to other issues of credibility.

The hearing record shows that, while under oath, the general manager will misstate facts applicable to the server and assert a fact for which he lacks the information needed to reasonably make the assertion. The misstatement and assertion involve the carding of underage drinkers, a serious matter of law. The general manager will adamantly contend his misstatement supports the correctness of the employer’s discharge decision. The misstatement and unfounded assertion leave the impression that the general manager’s perceptions toward the server cannot be relied upon. The hearing record must be examined for further insight into whether the December 11 dinner involved misconduct by the server.

The general manager’s granting of “situational” free comps illuminates the degree to which management acknowledges the six customers in question suffered at the hands of the server. Even though 80 percent of dissatisfied customers receive free comps or an offer of them, the general manager has never offered any free comps to the customers involved in the incident that triggered the server’s discharge.

Lack of free comps creates an impression that the December 11 dinner situation did not rate the expense of a single appetizer to placate the customers in question. Lack of free comps undermines the significance of the complaints in question.

Finally, at the time the six customers were in the restaurant, the server was working a busy shift, repeatedly apologizing to various customers about late drinks and late food, and never realizing the six customers were so dissatisfied. The server stayed busy with tables adjacent to the two complaining customers who apparently never saw her from somewhere between 6:00 p.m. and 6:15 p.m. to approximately 6:40 p.m.

The employer has not established how two distressed customers could have avoided seeing the server going back and forth to adjacent tables if the customers had been making an effort to look for her. The employer has not established why the two complaining customers were not better served by the employees who were paid from the server’s tips to assist the server in serving customer needs. The server ended the weekend feeling it was a good one because her customers had tipped her more than usual.

While the two complaining customers in question may not have had the dining experience they deserved, the hearing record fails to show their dissatisfactions resulted from a willful disregard of the employer’s interest by their server. Since the December 11 trigger incident fails to constitute misconduct by the server, this decision need not address earlier incidents. The employer has not supplied to the hearing record evidence of sufficient quantity and quality to establish Ms. Kistler was discharged for misconduct connected with her work.

DECISION
The January 11, 2000, determination is AFFIRMED. Ms. Kistler is allowed benefits beginning with the week ending December 18, 1999, through the week ending January 22, 2000, and continuing thereafter if she is otherwise eligible.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on March 8, 2000.
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Hearing Officer

