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STATEMENT OF THE CASE

On January 18, 1999, Mr. Finau filed a timely appeal against a determination that reduced his unemployment insurance benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant voluntarily left suitable work without good cause.

FINDINGS OF FACT

Mr. Finau worked as a food server in Louisiana for Copeland Restaurant from November 29, 1999 to December 10, 1999. Mr. Finau was paid $2.13 per hour, plus tips. He worked approximately five hours per day, five days per week. His scheduled days off were usually Wednesday and Sunday of each week. His work shifts varied. Mr. Finau has worked as a waiter for the past eight years. His job in Alaska, prior to relocating to Louisiana, paid $6.45 per hour, plus tips.

Mr. Finau decided to quit work effective December 10, 1999, after speaking to the manager about his wage. He had agreed to work for $2.13 per hour because he believed he would earn enough in tips to support himself. He believed the hourly rate plus tips would equal the federal minimum wage of $5.15. However, he usually only worked two hours as a food server per day. The restaurant was usually overstaffed, so Mr. Finau was usually "pulled from the floor" after two hours, and given a list of other tasks to complete. The tasks included separating cash from checks, cleaning the floors and tables, setting up tables, and other duties as assigned.

The restaurant also had a policy that food was delivered first. This meant that if Mr. Finau was getting beverages for his tables, he was required to serve the food to the other tables before serving his beverages. He did not receive tips from tables not assigned to him. Mr. Finau told the manager that he believed the wage being paid was illegal because he was only earning $2.13 per hour. He was told that the owners wanted the business run that way.

The management also deducted 3% of Mr. Finau's gross sales from his earnings. The 3% deductions were to be given to the bartenders and busboys as a share of the tips. The amount was deducted regardless of Mr. Finau's earnings. He believes he earned between $5.00 and $10.00 in tips per night less the 3% of gross sales. Mr. Finau disagreed with this policy and explained to the manager that most all of his customers ordered ice tea and soda pop, so the bartender was not performing a service on his behalf. He was again told that is the way the business was run. 

STATUTORY PROVISIONS

AS 23.20.379.  Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1)
left the insured worker's last suitable work voluntarily without good cause; or

(2)
was discharged for misconduct connected with the insured worker's work.

CONCLUSION

Benefits cannot be denied if a person leaves "unsuitable" work, and a person need not establish "good cause" for doing so. Work that does not pay at least the Federal minimum wage of $5.15 per hour, is not suitable work. Mr. Finau was paid $2.13 per hour, which is substantially less than the minimum wage of $5.15 per hour. Tips and gratuities may not be included as part of the minimum hourly wage. Since Mr. Finau was not paid the minimum wage, the work was not suitable work. Therefore, Mr. Finau left work with good cause, and benefits are allowed accordingly.

DECISION

The determination issued January 12, 2000 is REVERSED. Benefits are allowed, if otherwise eligible, for the weeks ending December 18, 1999 to January 22, 2000. Benefits are restored by three times the weekly benefit amount, as is eligibility for extended benefits, if otherwise eligible.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on February 2, 2000.
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