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STATEMENT OF THE CASE

On January 19, 2000, the Ketchikan Gateway Borough timely appealed a notice of determination that allowed Ms. Sawyer unemployment insurance benefits. The determination imposed no disqualification under AS 23.20.379. The issue before me is whether Ms. Sawyer was discharged for misconduct connected with her work.

FINDINGS OF FACT

Ms. Sawyer began working for the Ketchikan Gateway Borough on July 19, 1999. She last worked on September 20, 1999. At that time, the Borough scheduled her to work 40 hours per week. Ms. Sawyer earned $11.15 per hour in her position as a full-time custodian at the Gateway Recreation Center of the Borough.

Throughout her employment, Ms. Sawyer would frequently leave work early. Because she was the only custodian on duty at the time, Connie Allison, supervisor for the center and Ms. Sawyer’s immediate supervisor, would not know that Ms. Sawyer had left early until she arrived at work. When Ms. Allison would ask Ms. Sawyer about it, Ms. Sawyer would respond that there was no work for her to do or she was very tired. On August 2 and 30, Ms. Allison gave Ms. Sawyer letters of correction admonishing her for her attendance.

On September 21 and 22, Ms. Sawyer neither appeared for work nor called in to say she would not be at work. On September 24, Ms. Allison spoke with Ms. Sawyer, who said she was having problems. Ms. Sawyer did not elaborate on what were the problems. Ms. Allison told Ms. Sawyer that she had to terminate her.

Ms. Sawyer filed a new claim for unemployment benefits on January 5, 2000. On her initial claim documents, that were taken by an agency representative over the telephone, Ms. Sawyer responded that she had been discharged by Ms. Allison because she “couldn’t perform the duties required” and had health problems from cleaning chemicals. My ER knew I had some respiratory problems – we discussed it prior to beginning work. We agreed to try it. I was missing work from getting sick so she had to let me go.” Exhibit 5. According to Ms. Allison, Ms. Sawyer did not mention her health problems during the initial interview, nor when she gave Ms. Sawyer the letters of correction.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker’s work.

. . . .

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1)
a claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion

CONCLUSION

An employer has the right to expect its employees to be at work when and where scheduled. This is implicit in any employment relationship. Continuous absenteeism or absenteeism without notice is misconduct connected with the work unless there is some mitigating circumstance.

The Tribunal accepts Ms. Allison’s testimony that Ms. Sawyer never mentioned her respiratory and allergy problems to Ms. Allison. An agency representative took Ms. Sawyer’s statements over the telephone, and, as such, the statements are hearsay. Further, it is unreasonable that an employer would employ a person, who will be working with harsh chemicals, knowing that the person is sensitive to chemicals.

Continuing absenteeism, if it is beyond the control of an employee, such as may occur with illness, is generally not misconduct; that is, there is no wilful or wanton disregard of the employer’s interest. However, a failure to notify the employer of the absence before the shift begins is misconduct if there are no mitigating circumstances. Ms. Sawyer has not provided any evidence or testimony why she was unable to call Ms. Allison when she had to leave early, or for the two days that she missed work completely on September 21 and 22.

It is the conclusion of the Appeal Tribunal that Ms. Allison was discharged for misconduct connected with her work.

DECISION

The notice of determination issued in this matter on January 5, 2000 is REVERSED. Ms. Sawyer is denied unemployment insurance benefits under AS 23.20.379. Benefits are denied for the weeks ending September 25, 1999 through October 30, 1999. Ms. Sawyer’s benefits are reduced by three times her weekly benefit amount, and she is held ineligible for the receipt of extended benefits [AS 23.20.406(h)].

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska on March 3, 2000.
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