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CASE HISTORY
Ms. Nicholson timely appealed a determination issued on January 21, 2000, that denied unemployment insurance benefits pursuant to AS 23.20.379.  Benefits were denied on the ground that the claimant voluntarily left suitable work without good cause.


FINDINGS OF FACT
Ms. Nicholson worked for Petersburg Family Practice from September 2, 1999 to December 31, 2000 as a receptionist.  She earned $9.00 per hour, and worked approximately 27 hours per week. Her unemployment insurance claim began July 21, 1999. Her weekly benefit amount is $220. 

The employer operates a medical practice in Petersburg, Alaska.  Ms. Nicholson worked in the front office with Tamara McKeown, a nurse. On December 31, 1999, Ms. Nicholson transferred a call to Dr. Fernau. He took the call, then called Ms. Nicholson into his office. He was upset with her because he believed she had "hung up" on him when she transferred the phone call. Ms. Nicholson attempted to apologize, and informed him that she would never intentionally do such a thing. However, the doctor informed her that if she could not improve, she could "move on." He also told her to "get out."  He was aware that she planned to leave the job in March 2000 for a training program.

Ms. Nicholson was upset by Dr. Fernau's tone, and she decided she would quit. She believed she had no choice but to leave because he would not listen to what she had to say in regards to the phone call. She told Dr. Fernau that "I'll just quit," although he can not recall hearing that information. She left the office then returned approximately one hour later to complete a timesheet, and drop the keys. She left the office with Ms. McKeown. Ms. McKeown had given notice previously, but still had six days of notice left. She decided to leave the office with Ms. Nicholson because she did not want to be responsible for the entire office. Ms. McKeown heard Dr. Fernau and Ms. Nicholson arguing, and heard the doctor tell Ms. Nicholson to "get out."  

Ms. Nicholson believes the whole problem began two weeks prior, when she received an evaluation from Ms. Enge. Ms. Enge is the new office manager, and she believed Ms. Nicholson needed improvement in attendance, tardiness, dress, and attitude on the phone. Ms. Nicholson took offense to the comments because Ms. Enge did not work in the office on a regular basis. She worked from her home much of the time, and was in the office approximately one hour per day. In addition, Ms. Nicholson believed most of the comments made by Ms. Enge to be false. She was the only employee to receive an evaluation. Dr. Fernau agrees that some of the comments made by Ms. Enge were not correct, and Ms. Nicholson had attempted to correct any deficiencies. Dr. Fernau believed Ms. Nicholson to be a good employee, and indicated that he had no intention of discharging her at any time. He contends there is a set policy for discharge, and that is not what happened. He came out of his office after the conversation with Ms. Nicholson, and was surprised when he found he had no staff in the office. 


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....



(2)
was discharged for misconduct connected with the




insured worker's work. . ..

8 AAC 85.095 provides in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)  leaving work for reasons that would compel a reasonable person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;

CONCLUSION

A discharge, as defined by 8 AAC 85.010(20), is a separation from work in which the employer takes the action which results in the separation, and the worker does not have the choice of remaining in employment. A voluntary leaving is then a separation from work in which the worker takes the action which results in the separation, and the worker does have the choice of remaining in employment. The nature of a worker's separation is therefore dependent upon whether the employer or the worker moved to terminate the employment relationship. 

A claimant cannot have voluntarily left work unless he intended to do so.  Tyrell vs. Dept. of Labor, No. IKE-92-1364 CI. November 4, 1993 (unrptd.). Cited in the matter of Ross, Comm'r Dec. No. 9427154, July 21, 1994.

The record establishes Ms. Nicholson left work after a disagreement with the employer. Ms. Nicholson said, "I'll just quit" when she felt that Dr. Fernau was not listening to her apology. She felt that she had no choice since she believed he was unhappy with her work. In this case, I believe Ms. Nicholson had the choice of remaining employed, but chose to quit after the disagreement. I do not believe that the work place was so hostile as to cause the reasonable and prudent person to leave work. Ms. Nicholson has not provided circumstances so compelling as to leave her no other alternative but to leave. The employer was generally happy with her work, and she had the option of continuing employment. The disqualifying provisions of AS 23.20.379 were properly applied in this matter.


DECISION
The determination issued on December 8, 1999 is AFFIRMED.  Benefits are denied for the weeks ending January 1, 2000, through February 5, 2000 under AS 23.20.379. The maximum potential benefit entitlement is reduced, and the claimant may not be eligible for benefits under an extended benefits program.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska, on February 7, 2000.
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