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CASE HISTORY

On January 21, 2000, Mr. Honer appealed a September 20, 1999, determination. The issues are whether the claimant’s appeal can be accepted under AS 23.20.340 as if timely filed, and if so, whether: benefits must be reduced under AS 23.20.360 by prorated wages; an overpayment liability should be established under AS 23.20.390 due to receipt of unentitled payments; a penalty amount should be established under AS 23.20.390 as a result of overpayments caused by fraudulent claims; and, benefits should be denied under AS 23.20.387 for filing fraudulent claims.

FINDINGS OF FACT

Exhibit 4 is a copy of the September 20, 1999, determination under appeal. The determination was mailed to Mr. Honer’s correct address on September 21, 1999. Mr. Honer received the determination.

Exhibit 4 warns the determination becomes final unless an appeal is filed within 30 days after the determination is mailed to a party, and the 30-day period can be extended only if circumstances beyond the appellant’s control prevented a more timely filing.
Mr. Honer filed a telephonic appeal on January 21, 2000. During the early part of the hearing, he asserted his appeal was filed months after the appeal period ended because he was working a full-time job and a part-time job that left him no time to file an appeal.

Under questioning by Investigator Miller, Mr. Honer admitted his full-time job ended November 10, 1999, and his part-time job involved approximately 40 total paid work hours during the fourth calendar quarter of 1999. The part-time work appears to have taken place primarily in the first three weeks of December 1999.

Mr. Honer then contended that he visited his part-time employer’s place of business every day from 10:00 a.m. to 3:00 p.m. and often performed work for which he was not paid. He did not want to use the employer’s telephone to file his appeal. He also let mail accumulate without reading it.
PROVISIONS OF LAW

AS 23.20.340 provides, in part:

     (e)  The claimant may file an appeal from an initial

          determination or a redetermination under (b) of this

          section not later than 30 days after the claimant is

          notified in person of the determination or

          redetermination or not later than 30 days after the

          date the determination or redetermination is mailed to

          the claimant's last address of record. The period for

          filing an appeal may be extended for a reasonable

          period if the claimant shows that the application was

          delayed as a result of circumstances beyond the

          claimant's control.

     (f)  If a determination of disqualification under

          AS 23.20.360 , 23.20.362, 23.20.375, 23.20.378 -

          23.20.387, or 23.20.505 is made, the claimant shall be

          promptly notified of the determination and the reasons

          for it. The claimant and other interested parties as

          defined by regulations of the department may appeal the

          determination in the same manner prescribed in this

          chapter for appeals of initial determinations and

          redeterminations. Benefits may not be paid while a

          determination is being appealed for any week for which

          the determination of disqualification was made.  

          However, if a decision on the appeal allows benefits to

          the claimant, those benefits must be paid promptly.

CONCLUSION

"Neither the Appeal Tribunal nor I have any jurisdiction to hold contrary to the clear wordage of the law." Scott, Comm'r Dec. 87H-EB-162, June 18, 1987.

"Regulations are subject to the same constructs as are statutes. Under the rules of statutory construction, words, if not specifically defined, are to be accorded their commonly accepted meaning." Gilheany, Comm'r Dec. 84H-UI-348, March 29, 1985.

Commonly accepted meanings must be applied when interpreting the words of a statute or regulation (see Gilheany cited above). The Tribunal has no jurisdiction to hold contrary to the words of a statute or regulation (see Scott cited above).

Decisions issued by the Commissioner of Labor and Workforce Development form binding precedents upon the Appeal Tribunal (AS 23.20.455).

In Knute, Comm’r Dec. 99 2462, February 10, 2000, the Commissioner confirmed an appellant must establish circumstances beyond control forced even an eight-day delay in the filing of an appeal beyond the 30-day period. The Commissioner held:
The statute provides that the appeal period may be extended for a reasonable period if the delay is caused by circumstances beyond the appellant's control. In this case, the employer's appeal was filed eight days after the decision became final. The new documents accompanying the employer’s argument indicate there was communication back and forth within the company about the appeal, such as an e-mail dated December 21, 1999. It appears therefore that the employer could have appealed this matter and then asked for an extension to get in further argument, before January 11. We hold the employer’s reasons for the untimeliness do not show circumstances beyond its control.

The appeal to the Department dated December 30, 1999, is DISMISSED as untimely and therefore the issue under appeal cannot be considered.

Mr. Honer filed his appeal approximately three months after his appeal period ended. Neither Mr. Honer’s full-time nor part-time work created circumstances beyond his control that prevented him from filing a timely appeal. His volunteered services to his part-time employer did not prevent him from filing a timely appeal. Allowing mail to accumulate does not constitute good cause for filing a late appeal. The hearing record fails to show circumstances beyond Mr. Honer’s control prevented him from filing a timely appeal. The determination became final before the appeal was filed. The Tribunal has no jurisdiction to consider the matter further.

DECISION
The appeal of the September 20, 1999, determination is DISMISSED as untimely filed. The determination remains unchanged. Benefits remain reduced and/or denied as shown on the determination. Mr. Honer must pay overpayment liabilities and penalties as shown on the determination.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on February 17, 2000.
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