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CASE HISTORY

Mr. Colby timely appealed a determination issued on January 12, 2000, that denies benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
Mr. Colby last worked for Alaska Roadbuilders, Inc. on 

September 20, 1999. He typically worked every summer season for the past five years. Mr. Colby earned $18 to $32 per hour for full-time work as a truck driver. He was discharged effective September 20 as a result of a physical altercation with another employee.

On or about September 16, the fuel truck driver, Nate, informed 

Mr. Colby that the trucks the drivers drove were the drivers’ responsibility. Nate also indicated he would not fuel Mr. Colby’s water truck any longer. Mr. Colby just walked away.

Mr. Colby did not get his water truck fueled by September 18. He complained to the owner, Mr. Davis, about Nate’s refusal to fuel the water truck. Mr. Davis indicated he would take care of it. 

Mr. Colby needed fuel by Monday morning, September 20.

On September 20, Mr. Colby arrived at the work site (several miles from the main office). Nate was pumping fuel to other trucks in the area. When he completed the fueling, he rolled the hose up and began greasing the trucks. Mr. Colby asked Nate when he got done if he would fuel the water truck. Nate responded, “So you need fuel, do you?” Mr. Colby responded he did, which prompted Nate to say, “Well, well, well, you need fuel do you?” 

Mr. Colby then turned to go back to his truck and said, “If you don’t want to fuel it, I don’t care.” He then put the fuel cap back on and started toward the cab of the truck. Nate then grabbed 

Mr. Colby’s left arm and spun him around saying, “I didn’t say that.” Mr. Colby took a step toward Nate, put his left arm under his chin, pushed him up against the water truck, and grabbed his overalls. Mr. Colby told Nate he had enough of his b--- s---. Nate said, “Yeah, okay.” The two men then parted and Nate fueled the truck.

The employer heard about the incident, interviewed those present, and opted to discharge Mr. Colby and retain Nate. The employer believed Nate did nothing to provoke Mr. Colby and they were worried about possible legal issues if another altercation were to occur. 

Mr. Colby had been an excellent employee throughout his employment. He knew fighting could result in termination. Mr. Colby did not know what Nate was going to do when he grabbed his (Mr. Colby’s) arm since he (Mr. Colby) had complained to Mr. Davis about Nate several days earlier. Mr. Colby was uncertain if Nate had been approached by management about the complaint.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker...

          (2)  was discharged for misconduct connected with

               the insured worker's work.

8 AAC 85.095 provides in part:

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion....


CONCLUSION
A worker has a right to defend himself against physical attack, regardless of a company policy forbidding such actions.  In this case, Mr. Colby defended himself against the aggression of another employee. Mr. Colby had reason to believe Nate might be upset because of the complaint made to management. Mr. Colby acted reasonably in defense of a possible altercation.

The employer was unable to provide any direct sworn testimony that would refute Mr. Colby’s testimony. The Tribunal does not dispute an employer’s ability to discharge employees under certain circumstances. However, Mr. Colby’s discharge did not amount to misconduct connected with the work.

DECISION
The determination issued on January 12, 2000, is REVERSED.  Benefits are allowed for the week ending September 25, 1999, through October 30, 1999, if otherwise eligible.  The three weeks are restored to his maximum benefits.  The determination will not interfere with his eligibility for extended benefits. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on February 18, 2000.
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