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CASE HISTORY

Mr. D’Apice timely appealed a January 21, 2000, determination that holds the disqualifying provisions of AS 23.20.379 do not apply to his separation from work. The determination concludes he voluntarily left suitable work without cause. The issue is whether he voluntarily left suitable work without good cause or the employer discharged him for misconduct connected with his work.


FINDINGS OF FACT
Mr. D’Apice began work the last week of September or the first week of October 1999 as a parts runner. The employer discharged him on December 17, 1999, for refusing work instructions. At the time work ended, the employer usually scheduled him to work from 8:30 a.m. to 4:30 p.m. on Mondays through Fridays. The employer paid him $7.00 per hour.

Mr. Felton discharged Mr. D’Apice on December 17, 1999, because Mr. D’Apice refused to dust parts shelves when there were no deliveries to customers. He had also refused to dust on December 16, 1999, when there were no parts to deliver.

The employer had five parts runners. During slack times, the employer had the runners dust shelves instead of standing around being paid while doing nothing.

Mr. D’Apice contends dusting shelves was not part of his job description. He contends his job description included only getting parts, stocking shelves with parts, and taking parts off shelves.

Mr. Felton contends he told Mr. D’Apice before Mr. D’Apice started work that dusting was part of the job. Mr. Felton contends dusting the shelves and the parts to be delivered to customers is a natural part of the job.

Mr. Felton points out that when he hired Mr. D’Apice, Mr. D’Apice was working for another auto parts company, and he was dusting in that job. Mr. D’Apice counters that at the former job he was working in inventory and dusting is part of an inventory job.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker's last suitable work voluntarily without good cause, or

(2) was discharged for misconduct connected with the insured worker’s work.

(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work . . . .

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1)
A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion . . . .

POLICY AND PRECEDENT

In Pence, Comm’r Dec. 9324931, February 9, 1994, the Commissioner of Labor and Workforce Development addressed when changes of duties provided a claimant with good cause to quit work instead of performing the new duties. The Commissioner held:

We have previously held that a quit because of new duties is with good cause only if the duties are beyond the worker's abilities, would impose undue risks, are imposed for harassment, would cause the worker to perform at a higher skill level while being retained at the lower rate, would demean the worker, would cause the worker to lose his or her normal skills, or would be morally repugnant to the worker.  In re Swavely, Comm'r Dec. 9028974, January 18, 1991, citing ESD Benefit Policy Manual VL 515.3-1. We do not find from the record that the claimant's new duties subjected him to any of the above cited conditions that would provide good cause for him to quit. Indeed, the claimant indicated he desired a transfer (exhibit 1). Accordingly, it is the Department's conclusion the claimant did voluntarily quit suitable work without good cause.

The Commissioner has repeatedly addressed an employer’s rights to direct an employee’s work. The following cites reflect a few of the existing decisions addressing those rights.
"It is the prerogative of the employer to make those work assignments as the employer feels best befits the work needed to be done." Shelton, Comm'r Dec. 86H-UI-310, October 31, 1986.PRIVATE 

"[I]t is the employer's right to establish the methods and quality of work." Stevens, Comm'r Dec. 84H-UI-324, February 22, 1985.  

"An employer has the right to expect...that such respect be accorded a supervisor so that a supervisor's authority will not be undermined." Mathews, Comm'r Dec. 88H-UI-114, July 28, 1988.

In a question of whether insubordination constitutes misconduct in connection with a claimant's work, "it is only necessary to show that he [the claimant] acted willfully against the best interests of his employer in order to establish that." Risen, Comm'r Dec. 86H-UI-214, September 15, 1986.

"Failure to follow an employer's reasonable instructions does constitute misconduct in connection with the work." Layman, Comm'r Dec. 88H-UI-168, August 2, 1988.

CONCLUSION

The employer ended Mr. D’Apice’s employment when he refused to dust shelves. The separation from work is a discharge not a quit.

Although the separation from work is not a quit, Pence (cited above) provides useful criteria in determining whether a claimant had good cause for refusing work duties. Under Pence, Mr. D’Apice did not identify good cause for refusing to dust shelves when he did not have parts to run. The question becomes whether his refusals of the employer’s work directions constitute misconduct.

An individual’s acceptance of an offer of employment creates a presumption that the employer has a reasonable right to direct the individual’s work and duties (see Shelton, Steven, and Mathews cited above). The acceptance of employment also creates a presumption that a refusal to follow reasonable instructions constitutes misconduct connected with the work (see Risen and Layman cited above).

Parts and shelves are part of Mr. D’Apice’s work area. Dusting parts and shelves, especially when there are no parts to run, does not seem to be an outrageous requirement. The hearing record fails to overcome the presumption that the employer had a right to direct Mr. D’Apice to dust shelves. Mr. D’Apice has not established good cause for refusing the employer’s instructions. His refusal to dust constitutes insubordination rising to misconduct connected with his work. The determination under appeal will be modified to show the separation from work is a discharge for misconduct instead of a voluntary leaving.

DECISION
The January 21, 2000, determination is MODIFIED. The separation from work is a discharge. Mr. D’Apice is denied benefits beginning with the week ending December 25, 1999, through the week ending January 29, 2000. His maximum payable benefits are reduced by three weeks, and his future extended benefits may be jeopardized.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on February 23, 2000.
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Hearing Officer

