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STATEMENT OF THE CASE

On January 31, 2000, Mr. McGee timely appealed a notice of determination that denied unemployment insurance benefits pursuant to AS 23.20.379. The issue before me is whether he was discharged for misconduct connected with his work.

FINDINGS OF FACT

Mr. McGee began working for Four Eagles Construction on October 18, 1999. He last worked on or about December 3, 1999. At that time, he normally worked 40 hours per week, and earned $15.00 per hour in his position as a carpenter.

Mr. McGee became seriously ill on December 4, a Monday, and was ill for a week. During that time, he attempted to call Mr. Ulery, the project manager, three times on Wednesday. He was unable to contact Mr. Ulery, even though Mr. Ulery has a cell phone, and there is a telephone in the office. Mr. McGee lives at the Bergman Hotel. There is a telephone in his room, but he claims he cannot call a cell phone on it. Instead, he went to the lobby of the hotel to call. He only tried the cell phone number because there was no telephone book in the lobby, and he did not have the office number. He did not attempt to call the office when he returned to his room.

Mr. Ulery did not receive any call from Mr. McGee. Ms. Peterson, part-time office person, was in the office the entire week that Mr. McGee was absent. She received no calls from him. There is also an answering machine attached to the office telephone. Mr. McGee left no messages. Mr. Ulery also has a telephone, with two telephone lines, at his home, and has told employees they may call his home if necessary. There were no messages from Mr. McGee. Mr. Ulery tried calling Mr. McGee on Thursday by calling the hotel and asking for his room. There was no answer at Mr. McGee’s room.

On Wednesday, according to Mr. McGee, Kevin Pippin told Mr. McGee that Mr. Ulery had fired him. Mr. Pippin is a coworker who also lives at the Bergman Hotel. Mr. Pippin did not have the authority to tell Mr. McGee that he was fired, and Mr. Ulery did not tell Mr. Pippin to tell Mr. McGee that he was fired.

On Monday, December 11, Mr. McGee went to the work site, and asked for his check. Mr. Ulery told him that he did not have his check, that he would have it on Wednesday. Mr. McGee became angry, and told Mr. Ulery that he would see him in court, and turned away to leave. Mr. Ulery, also being angry, told Mr. McGee that he was fired. Mr. Ulery felt, however, that Mr. McGee had already quit.

Four Eagles Construction, Inc. does not have an employee handbook. Employees are frequently reminded, however, of the need to call in if they are not going to be or were not at work. Employees are given until the next day to call in if absent. Payday was, during the prior project, on Monday; however, because of the increase in employees, payday was moved to Wednesday. All employees were informed of this during the safety meetings held weekly.

Mr. McGee was not happy with this job. He contends that

· he had been sexually abused by Mr. Ulery, contending that Mr. Ulery would put his hands on him;

· he was ordered, at the threat of losing his job, of using his own truck to get supplies and materials;

· payday was Monday—he had not been told payday had changed;

· he should have been paid on Saturday, December 9, in accordance with State law requiring an employer to pay an employee within 72 hours of termination; but

· despite the above problems, he would not have quit his job.

Mr. Ulery contends that he was not happy with Mr. McGee’s work on the job, which had been good, but had deteriorated. He also contends that

· he never sexually abused Mr. McGee;

· he asked, but never ordered, Mr. McGee to use his own truck;

· he had told all employees that payday had been moved and the reason for the change; and

· that he had not fired Mr. McGee so there was no need for him to pay Mr. McGee within 72 hours.

Mr. McGee believes that two other employees, Sonny and Floyd, (last names unknown), had observed Mr. Ulery sexually abusing him. Mr. McGee did not, however, present these individuals as witnesses on his behalf. Mr. Ulery presented two witnesses, both of whom testified they had not been abused, nor had they observed any abuse. The two witnesses were employees of Mr. Ulery.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker’s work.

. . . .

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work. . . .

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1)
A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgement or discretion. . . .

CONCLUSION

Mr. McGee contends that he was fired on Wednesday. Mr. Ulery contends that Mr. McGee quit on Monday. The Tribunal must first determine which occurred. If Mr. Ulery discharged Mr. McGee, it then becomes Mr. Ulery’s burden to establish that misconduct occurred in connection with Mr. McGee’s work if the benefits are to be denied. If Mr. McGee quit, it then becomes Mr. McGee’s burden to establish that he had good cause to quit.

"'[D]ischarge' means a separation from work in which the employer takes the action which results in the separation, and the worker does not have the choice of remaining in employment." 8 AAC 85.010(20).PRIVATE 

Voluntary leaving means a separation from work in which the worker takes the action which results in the separation, and the worker does have the choice of remaining in employment. Swarm, Comm'r. Dec. 87H-UI-265, September 29, 1987. Alden, Comm'r. Dec. 85H-UI-320, January 17, 1986.

The Tribunal holds that Mr. McGee quit his employment, and that he has not shown good cause for having done so. Mr. Pippin had no authority to discharge Mr. McGee. It is not credible that Mr. Ulery would ask an employee to deliver such a notice to another employee. Even had Mr. Pippin delivered such a message to Mr. McGee, Mr. McGee made no effort then or later to confirm it.

Mr. McGee had the opportunity during the week to call and confirm. He also had the opportunity on Monday when he went to get his check to confirm. Instead of asking Mr. Ulery if he had, in fact, been fired, he merely demanded his paycheck. Thus, Mr. McGee had the final choice of remaining in employment, or, at least, of determining whether he still was employed.

Having determined that Mr. McGee quit his employment, the Tribunal must now determine whether he had good cause to quit. The Tribunal holds that he did not.

The Tribunal does not believe that Mr. McGee quit his job for any of the reasons enumerated by Mr. McGee for being unhappy with the job. Mr. McGee testified that he would not have quit his job even for those reasons. The Tribunal finds it somewhat incredulous that a person would not quit a job or file charges if, indeed, he was being sexually abused to the extent Mr. McGee claims he was. Moreover, if he was being abused to that extent, Mr. McGee reasonably would have made extensive efforts to ensure his witnesses were available by whatever legal means he could.

The Tribunal believes that Mr. McGee went to the job on Monday, demanding his check. Whether he believed Monday to be payday is immaterial. He demanded his check. When he learned that his check was not ready, he became angry and threatened Mr. Ulery with court action. He could have asked Mr. Ulery why his check was not ready, and then taken appropriate action based on Mr. Ulery’s response. Instead, he “stormed” off the job, leaving Mr. Ulery no opportunity to respond.

This matter seems to have to be one of a bad situation gone worse. Mr. McGee, for whatever reason, was not happy with the job. Mr. Ulery, for whatever reason, was not happy with Mr. McGee. Both may have had good reasons for their mutual dissatisfactions. This does not, however, change the fact that, first, Mr. McGee walked off the job on Monday; second, that he has not established he had a compelling reason to do so; nor, third, that he had no other reasonable option than to do so.

It is the conclusion of the Appeal Tribunal that Mr. McGee voluntarily left suitable work without good cause.

DECISION

The notice of determination issued in this matter on December 30, 1999 is MODIFIED. Mr. McGee is denied benefits under AS 23.20.379(a)(1) for the weeks ending December 11, 1999 through January 15, 2000. Mr. McGee’s benefits remain reduced by three times his weekly benefit amount, and he remains ineligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on February 25, 2000.
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Hearing Officer

