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CASE HISTORY

Ms. Hull timely appealed a determination issued on January 25, 2000, that denies benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
Ms. Hull last worked for Alaska Mining & Diving Supply, Inc. during the period August 7, 1998, through January 8, 2000. She earned $7.50 per hour for full-time work as a receptionist. Ms. Hull was discharged effective January 11, 2000, for excessive absences.

In May 1999, Ms. Hull received a written warning that required she provide a doctor’s excuse each time she was unable to work. The employer, however, did not always require the excuse although 

Ms. Hull missed at least nine days of work after May 1999. 

The most recent day Ms. Hull missed was January 10, 2000. Ms. Hull was not scheduled to work that day but agreed to come in to work because the employer was busy. She also worked on January 8, a scheduled day off. Ms. Hull was unable to work because she was tired. Becoming over-tired causes Ms. Hull to get flu-like symptoms. 

Ms. Hull has hepatitis C and has severe fatigue syndrome as a result of her illness. The employer was aware of Ms. Hull’s diagnosis in January 1999 and tried to work with her as much as possible. Ms. Ziegler suspected Ms. Hull might not have been ill on all days she missed but did not discuss that concern/belief with Ms. Hull. Ms. Ziegler admits Ms. Hull was legitimately ill on some or most of the days missed.

The employer opted to discharge Ms. Hull because of her excessive absences. Ms. Hull’s absences directly affected the employer’s daily operations. The employer, as a small business, depends on all its employees to be at work as scheduled.

Ms. Hull admits she knew she could lose her job because of her absences. She contends, however, that she did not purposely stay home from work. Ms. Hull became tired on January 10 because of the extra day she had to work the previous week.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker...

          (2)  was discharged for misconduct connected with

               the insured worker's work.

8 AAC 85.095 provides in part:

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion....


CONCLUSION
An employer may have good reason to discharge a worker who is

frequently absent or tardy, but that does not necessarily mean

that the reason for the discharge was misconduct. Even if the

worker was warned that further absence or tardiness could result

in dismissal, it is necessary to examine the reason for the

specific absence or tardiness and the worker's ability to control

it. When the last instance of absence or tardiness is outside the

worker's control, even though the worker may previously have been

warned, misconduct is not shown.

A discharge for absence is considered misconduct in connection

with the work unless there is a compelling reason for the absence

and the worker makes a reasonable attempt to notify the employer.

In Tolle, Commissioner Review No. 9225438, June 18, 1992. 

Regardless of the reason for the absence, a worker must still

properly notify the employer, unless the worker has a compelling

reason for the failure to give notice.  For example, illness

provides a compelling reason for absence, but it does not justify

a failure to notify the employer if the worker was reasonably

capable of doing so.

The Tribunal does not dispute an employer’s ability to discharge an employee who fails to or cannot meet certain company standards. In fact, the employer may have been left with no alternative in this matter. However, Ms. Hull’s absences were beyond her control. There is no evidence Ms. Hull missed worked for any reason other than her illness or fatigue related to her illness. Accordingly, misconduct connected with the work has not been shown.

DECISION
The determination issued on January 25, 2000, is REVERSED.  Benefits are allowed for the week ending January 15, 2000, through February 19, 2000, if otherwise eligible.  The three weeks are restored to her maximum benefits.  The determination will not interfere with her eligibility for extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on February 25, 2000.








Jan Schnell, Hearing Officer

