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CASE HISTORY

Ms. Powell timely appealed a determination issued January 27, 2000 that denied benefits under AS 23.20.379.  The determination held Ms. Powell was discharged for misconduct in connection with work.

FINDINGS OF FACT

Ms. Powell was last employed by JJ Powers Public Relations from August 7, 1999 to January 10, 2000.  She last worked from 12:00 p.m. to 8:00 p.m., Monday, Tuesday, Wednesday, Friday, and Saturday as a cashier.  She earned about $10 per hour.

On Saturday, January 8, 2000, Ms. Powell was informed, without prior notice, that she was being transferred to the Tudor store effective Monday, January 10, 2000.  For the past 12 months, Ms. Powell had worked a 12:00 p.m. to 8:00 p.m. shift at the Benson location.  Earlier, she had requested transfer to the Benson location to gain computer experience, and because she felt the scheduled work shift served her purposes.  At the Tudor store, she would have been required to work from 6:00 p.m. to 3:00 a.m.  She did not believe she would get the desired exposure to computers if she transferred.

Ms. Powell objected to the shift change because she baby-sits her brother’s and/or boyfriend’s children as early as 6:00 a.m., suggesting she would not be able to function properly with a maximum of three hours rest.  She is not receiving wages for the babysitting services, but her brother occasionally gives her money (i.e., $20).

Ms. Powell is also attending computer training sponsored through community service programs.  Until February 28, 1999, she attended classes from 7:00 p.m. to 9:00 a.m., Mondays and Wednesdays.  On February 28, she began attending classes Monday through Thursday from 5:30 p.m. to 9:00 p.m.  One or more of these classes might be offered during the day.  Ms. Powell believes her father, who processed the school enrollment paperwork, may have paid $75 for the computer course.  Her father does not recall the figures.

In response to Ms. Powell’s complaints about the schedule change, the Tudor store manager indicated he would try to schedule work around Ms. Powell’s schooling.  Ms. Powell discounted this concession, concluding the resulting work hours would be minimal at best in that instance.  Because Ms. Powell refused the transfer, she was terminated.

PROVISIONS OF LAW

AS 23.20.379 provides, in part:

(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker’s last suitable work voluntarily without good cause; or



(2)
was discharged for misconduct connected with the insured worker’s work. . . .


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095 provides, in part:


(a)
A disqualification under AS 23.20.379(a) and (b) remains in effect for six consecutive weeks or until terminated under the conditions of AS 23.20.379(d), whichever is less.  The disqualification will be terminated immediately following the end of the week in which a claimant has earned, for all employment during the disqualification period, at least eight times his weekly benefit amount, excluding any allowance for dependents.  The termination of the disqualification period will not restore benefits denied for weeks ending before the termination.  The termination does not restore a reduction in maximum potential benefits made under AS 23.20.379(c).


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work. . . .

CONCLUSION

The Alaska Employment Security Division Benefit Policy Manual VL 450.05 (June 1999) states, in part:

A worker does not have good cause to quit because the hours, days, or shifts are inconvenient, undesirable, or interfere with other activities such as self-employment.  The employer may have a variety of business reasons for requiring the work schedule.  The employer's prerogative to establish the work schedule should be given primary consideration.


Example: A worker may dislike Saturday work because it interferes with household duties.  Such an objection, though understandable, does not give good cause unless the household duties are compelling and the worker has no reasonable alternative but to fulfill them in person.

The Alaska Employment Security Division Benefit Policy Manual VL 450.05 (October 1999) states, in part:

If a worker quits because of an objection to night work, it must be for a compelling reason. Compelling reasons do not include:

· Dissatisfaction with or dislike of the work hours;
· A desire to be with the worker's family, unless some compelling reason is established. The objection of the spouse is not a compelling reason; or

· The worker's assertion of inability to sleep during the day, unless medical evidence shows that the worker's health was endangered.

Example: A claimant quit his job because the night hours were endangering his health.  He was hospitalized for severe depression brought on in part by lack of sleep, and was advised by his doctor not to work nights.  The Tribunal held that, since no accommodation was possible for his job as a night watchman, he quit with good cause.  (Albert, 98 0612, April 24, 1998)

Quitting work merely because of an objection to, or preference for, a particular shift is without good cause.  Compelling reasons for quitting are established only if the worker's objection to, or insistence upon, a particular shift is for a compelling reason.  Compelling reasons include health, if properly verified, childcare, violation of law, or unreasonable discrimination in the assignment of shifts.

Example: A claimant quit her job at Burger King when her shift was changed to daytime hours which conflicted with her daytime job as a babysitter.  She did not attempt to discuss the matter with either employer.  Her pay for the Burger King job was greater than that of the babysitting job.  The Tribunal determined that she did not have good cause for quitting suitable work.  (Lyon, 97 0608, March 13, 1997)....


A change in the worker's hours, shifts, or days of work initiated by the employer is seldom a sufficient breach of the contract of hire to give a compelling reason to quit.  Even where the employer and worker have specifically agreed that the worker is not required to work at a certain time, and the employer later requires the worker to work at that time, this fact alone is seldom good cause to leave.

Example: A claimant quit her job when her employer changed her work schedule from having days off either Thursday and Friday or Monday and Tuesday to Saturdays and Sundays.  The claimant had actually wanted Fridays and Saturdays off in order to participate in activities at the senior center.  Later the claimant learned that she would have the change she wanted, but the manager disapproved it.  She went home, stating she was too ill to work, and the manager filled in for her.  She came in later to discuss the change with him, and he intimated that she was fired.  The employer determined that when she failed to come to work she had quit.  The Commissioner upheld the Tribunal in finding that she had quit without good cause, as the employer was not obliged to accommodate her social schedule.  (Smith, 99 1291, September 24, 1999)
Ms. Powell was discharged after she refused a schedule change.  Before a penalty would be imposed in relation to a discharge, misconduct must be shown.  To establish misconduct, evidence must be presented to show Ms. Powell knowingly acted in opposition to the employer’s interests.

Ms. Powell was not morally, legally, or financially obligated to continue the babysitting services.  And, it was not shown she would have been harmed substantially by rearranging her class schedules or dropping one or more of her classes.  Further, Ms. Powell did not show the computer course completion was a prerequisite to continuing employment as a cashier with JJ Powers Public Relations.  Finally, Ms. Powell could have sought and secured other work before quitting, especially considering the evening work schedule.  These factors support a conclusion that Ms. Powell’s refusal to transfer or change work schedules was tantamount to misconduct in connection with work.

The availability for work/school issue detected during the appeal proceeding is remanded to the Alaska Employment Security Division for review and adjudication if warranted.

DECISION

The January 27, 2000 determination is AFFIRMED.  Benefits are denied for weeks ending January 15, 2000 to February 19, 2000 pursuant to AS 23.20.379.  Ms. Powell’s maximum benefit entitlement is reduced by three times the weekly benefit amount.  Additionally, Ms. Powell may be ineligible for future benefits under an extended benefits program.

The availability for work/school issue is REMANDED to the Alaska Employment Security Division for review and possible adjudication under AS 23.20.378.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on March 8, 2000.


Doris M. Neal

Hearing Officer

