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CASE HISTORY

Mr. Cissney timely appealed a determination issued on January 27, 2000, that denies benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
Mr. Cissney last worked for Duncan House during the period Spring 1998 through December 24, 1999. He earned $7.75 per hour for full-time work as a prep cook. Mr. Cissney was discharged effective December 24, 1999.

On December 24, 1999, the restaurant (Duncan House) was busy and the kitchen was short a prep cook. The cook, Ruby Cissney, was upset because she did not have the help needed to get the customer’s orders completed. Mr. Cissney was unable to aide 

Ms. Cissney because he did not normally work the “hot” side of the prep area; Mr. Cissney primarily worked the “cold” side. 

Because of the strain on the kitchen help, tempers flared and 

Ms. Cissney and Mr. Cissney yelled at one another. Mr. Cissney became stressed and threatened to leave if Ms. Cissney did not stop yelling. Ms. Cissney told Mr. Cissney to leave, which he did. He went out to his car and waited for it to warm up. It was about 12:30 p.m. and the dinning room was almost full of customers.

A waitress, Chris, called the owner, Ms. Duncan, to advise of the situation. Ms. Duncan informed Chris to tell Mr. Cissney if he did not return to work she would fire him. Chris went outside and yelled at Mr. Cissney. However, he did not hear her because of the loud exhaust on his car. Mr. Cissney left the work site. 

Ms. Duncan had to close the restaurant about one hour earlier than planned because of the lack of staff. She believes she lost about $200 in business. Ms. Duncan was unaware Mr. Cissney had not heard Chris on December 24 when she told him he was discharged on December 28. Ms. Duncan admits Mr. Cissney had been a good employee.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker...

          (2)  was discharged for misconduct connected with

               the insured worker's work.

8 AAC 85.095 provides in part:

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion....


CONCLUSION
Misconduct connected with the work is a willful wanton disregard of an employer’s interest. Isolated incidents or good faith errors in judgment typically do not show misconduct.

The record establishes Mr. Cissney was faced with a stressful situation that resulted in tempers flaring. There is no dispute between the parties about the working situation of December 24.

Had Mr. Cissney refused to return to work after receiving direction to do so, misconduct might have been shown. However, he did not hear the direction of the employer and simply left because the cook had told him to leave. Because Mr. Cissney had no other problems with the employer, the Tribunal views the final incident as a good faith error in judgment and an isolated incident. Accordingly, misconduct connected with the work has not been shown in this matter.

DECISION
The determination issued on January 27, 2000, is REVERSED.  Benefits are allowed for the week ending December 25, 1999, through January 29, 2000, if otherwise eligible. The three weeks are restored to his maximum benefits. The determination will not interfere with his eligibility for extended benefits. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on March 2, 2000.
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Hearing Officer

