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CASE HISTORY

Ms. Hohn timely appealed a determination issued on January 27, 2000, that denies benefits pursuant to AS 23.20.379.  The issue is whether the claimant voluntarily left suitable work without good cause.


FINDINGS OF FACT
Ms. Hohn worked for Chugiak Childrens Services, Inc. during the period October 1994 through November 15, 1999. She earned $9.80 per hour for full-time work as a cook/kitchen aide. Ms. Hohn’s employment ended effective January 21, 2000. 

On November 16, 1999, Ms. Hohn began an approved medical leave of absence under the Family Medical Leave Act (FMLA) for stress that was to last eight weeks. Ms. Hohn provided her employer with a doctor’s request for the time off from work. She obtained the approved leave by speaking with Ms. Gruver, human resources leader.

On January 6, 2000, Ms. Hohn spoke to Ms. Gruver about returning to work. The two women do not have the same recollection of the contents of that discussion. Ms. Hohn did not recall Ms. Gruver telling her the leave of absence would be over on January 12, 2000. She also did not recall giving a specific return to work date. Instead, Ms. Hohn indicated she was to see a doctor “sometime late next week.”

Ms. Gruver recalled telling Ms. Hohn the eight weeks would be over on January 12 and that Ms. Hohn needed a work release to return to work. Since the doctor’s appointment was during the week of 

January 9 and January 17 was a holiday, Ms. Gruver expected 

Ms. Hohn in to work on January 18 with 1) a release or 2) a written request for an extension of the leave of absence.

Sometime after January 6, Ms. Hohn discovered her doctor’s appointment would not be until January 31. During the week of January 9, she tried calling her supervisor at the Wasilla location and left messages for the supervisor to call and that her doctor’s appointment was scheduled for January 31. The supervisor did not return her call. Ms. Hohn did not try to contact Ms. Gruver with the information. When Ms. Hohn did not hear from her supervisor, she assumed everything was okay.

On January 18, Ms. Gruver left a phone message for Ms. Hohn. She called the phone number that was in Ms. Hohn’s personnel file. The phone number was an out-dated number belonging to Ms. Hohn’s 

ex-husband. Ms. Hohn did not get the message until January 20. She then contacted her supervisor who agreed to relay the call to 

Ms. Gruver.

The employer opted to discharge Ms. Hohn on January 21 after no contact from Ms. Hohn for three consecutive workdays. The employer’s policy provides for termination in that instance. 

Ms. Gruver did not hear from or speak to Ms. Hohn until January 25. Ms. Gruver discussed the employer’s grievance procedure, which 

Ms. Hohn agreed to pursue.

Ms. Hohn argues she intended to return to work. She believed she had “up to 12 weeks” of FLMA because the poster at work indicated that was the maximum she could take. Ms. Hohn did not obtain additional approval to take the extra time needed to get the doctor’s release. She contends her termination from work was the result of a lack of communication or miscommunication.

Exhibit 12 is a copy of a letter sent to Ms. Hohn on November 30 outlining the terms/conditions of the FLMA. Ms. Hohn did not receive that letter until she received the termination notice on January 25. The letter was sent to an out-dated address (her ex-husband’s) who did not always check the mail regularly.

Ms. Hohn had provided her work location coworkers with her updated phone number and address. However, she had not informed human resources of the changes. Ms. Hohn’s paychecks were issued during 1998 and 1999 with the out-dated address. She never noticed the wrong address on the check as she picked them up at her work site and immediately went to the bank. The employer’s policy, in two separate areas, requires the employee to keep human resources informed of any and all personnel changes.


PROVISIONS OF LAW
AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week

          credit or benefits for the first week in which the

          insured worker is unemployed and for the next five

          weeks of unemployment following that week if the

          insured worker

          (1)  left the insured worker's last suitable work

               voluntarily without good cause; or

          (2)  was discharged for misconduct connected with

               the insured worker's work….

8 AAC 85.095 provides in part:

     (c)  Good cause for voluntarily leaving work under AS

          23.20.379(a)(1) includes

          (1)  leaving work for reasons that would compel a

               reasonable and prudent person of normal

               sensitivity, exercising ordinary common sense, to

               leave work; the reasons must be of such gravity

               that the individual has no reasonable alternative

               but to leave work.

     (d)  "Misconduct connected with the insured worker's work"

          as used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion….


CONCLUSION
Before a decision can be made on the eligibility for benefits regarding Ms. Hohn, the type of work separation must be determined. In Tyrell v. Dept. of Labor, AK Superior Ct. lst JD No. 1KE-92-

1364 CI, November 4, 1993, unreported, the court found that job

abandonment does not automatically mandate a conclusion that a

claimant intended to quit his job and states in part:

     In every case [of constructive quits]...the real, underlying

     inquiry remains whether the employee intended to quit, which

     is the same thing as asking whether the employee voluntarily

     terminated the employment….

There is no evidence Ms. Hohn intended to quit her job. Therefore, this work separation will be decided on the basis of a discharge wherein the employer bears the burden to show misconduct connected with the work.

A discharge for absence is considered misconduct in connection

with the work unless there is a compelling reason for the absence

and the worker makes a reasonable attempt to notify the employer.

In Tolle, Commissioner Review No. 9225438, June 18, 1992. 

Regardless of the reason for the absence, a worker must still

properly notify the employer, unless the worker has a compelling

reason for the failure to give notice. For example, illness

provides a compelling reason for absence, but it does not justify

a failure to notify the employer if the worker was reasonably

capable of doing so.

Continuing notice is usually necessary in lengthy absences, and

employers often have rules governing such absences. Even in the

absence of such rules, however, a worker's failure to inform the

employer during a lengthy absence of when he or she is expected

to return to work may indicate a willful disregard of the

employer's interest.

The Tribunal agrees with Ms. Hohn that a lack of communication resulted in her discharge. Both parties were at fault. The employer failed to ensure Ms. Hohn received written instructions at the time she began her leave of absence, outlining the provisions and the length of time to be taken. The employer further failed to ensure its mid-line management effectively communicated with human resources by relaying messages from Ms. Hohn.

Ms. Hohn failed to continue to communicate with the human resources section about her expected return-to-work date. She also failed to follow up with Ms. Gruver when she (Ms. Hohn) was unable to speak with her immediate supervisor. Ms. Hohn had an obligation to ensure her employer knew of her expected return to work date and to seek prior approval.

However, it is apparent Ms. Hohn did not thoroughly understand her requirements. Although Ms. Hohn erred in her failure to maintain contact with her employer, her actions were a good faith error in judgment. Accordingly, misconduct connected with the work has not been shown in this matter.

DECISION
The determination issued on January 27, 2000, is REVERSED.  Benefits are allowed for the week ending January 22, 2000, through February 26, 2000, if otherwise eligible.  The three weeks are restored to her maximum benefits.  The determination will not interfere with her eligibility for extended benefits. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on February 25, 2000.
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Hearing Officer

