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CASE HISTORY

Mr. Phouksouvath timely appealed a January 26, 2000, determination that denies benefits under AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause or the employer discharged him for misconduct connected with his work.

FINDINGS OF FACT

Mr. Phouksouvath began work in June 1999. His last day of work was January 10, 2000. The employer discharged him January 13, 2000. At the time work ended, the employer usually scheduled him to work three days per week as a clerk in the retail seafood section and two days per week as a sushi chef in the deli section. The employer paid him $7.00 per hour for clerk work and $10.50 per hour for chef work.

The last straw for the employer was a customer’s complaint that on January 2, 2000, Mr. Phouksouvath yelled and used the “F” word in the public retail area in front of customers. The hearing record establishes the incident did occur. Mr. Phouksouvath yelled obscenities at another employee in front of at least one customer. The employer took over a week to discharge Mr. Phouksouvath because the customer complaint took time to work itself through managers.

Prior to January 2000, the employer repeatedly counseled Mr. Phouksouvath against getting into confrontations with employees. These counselings occurred after Mr. Phouksouvath got into confrontations with different employees.

Employee confrontations arose when Mr. Phouksouvath felt a coworker looked at him wrong or said something he questioned. Usually the matters calmed down after the coworker explained what had been said, and Mr. Phouksouvath realized the coworker had meant no insult. However, some of the confrontations involved Mr. Phouksouvath kicking an employee or pushing his hand against an employee’s temple. The employer gave Mr. Phouksouvath the benefit of the doubt in incidents prior to January 2000, because there were no independent witnesses to the developments.

Prior to January 2000, Mr. Phouksouvath knew to take complaints about any employee to management rather than engage in a confrontation with an employee. He did that on at least one occasion thus acknowledging he knew the proper response to a perceived problem with a coworker.

On January 2, 2000, Mr. Phouksouvath did not take his complaint against his coworker to management before he started screaming obscenities in the public retail area in front of at least one customer.

PROVISIONS OF LAW

AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker. . .

(1) was discharged for misconduct connected with the insured worker’s work.

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095 provides, in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1)
A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....
CONCLUSION

"Failure to follow an employer's reasonable instructions does constitute misconduct in connection with the work." Layman, Comm'r Dec. 88H-UI-168, August 2, 1988.

The employer had a reasonable right to instruct Mr. Phouksouvath to not engage in confrontations with other employees. By January 2000, Mr. Phouksouvath knew he should take complaints about coworkers to management instead of engaging in confrontations. Mr. Phouksouvath’s yelling obscenities during a coworker confrontation in front of even one customer in January 2000 violated a standard of behavior the employer had a right to expect and constituted misconduct. The employer discharged him for misconduct connected with his work.
DECISION
The January 26, 2000, determination is AFFIRMED. Mr. Phouksouvath is denied benefits beginning with the week ending January 15, 2000, through the week ending February 19, 2000. His maximum payable benefits are reduced by three weeks and his future extended benefits may be jeopardized.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on February 29, 2000.
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