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CASE HISTORY

Mr. Pitcher timely appealed a January 19, 2000, determination that denies benefits under AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause or the employer discharged him for misconduct connected with his work.

FINDINGS OF FACT

Dynamic Capital Management, Inc., (Dynamic) is a money management firm with about ten employees. Dynamic solicits money from clients then shifts client money in and out of various equities to increase the returns on its clients’ investment accounts. Dynamic makes the shifts based on its own investment model and equity research.

Mr. Pitcher began work in 1993. His last day of work was November 17, 1999. At the time work ended, he was vice-president and director of research with a $60,000 per year salary. His work schedule was Monday through Friday, 7:15 a.m. to 5:00 p.m. However, he usually worked more than 40 hours per week.

Mr. Pitcher and those he supervised performed the research necessary to issue buy, sell, or hold recommendations on stocks Dynamic purchased on behalf of clients. Mr. Pitcher tracked approximately 620 stocks.

David Gottstein is Dynamic’s president. Mr. Gottstein fired Mr. Pitcher effective November 17, 1999.

Exhibit 9 is a copy of the discharge notice Mr. Gottstein gave to Mr. Pitcher. The text of the letter reads:

It is with deep regret that I have come to the conclusion that the best thing for you to do is move on. I have decided to terminate your employment effective immediately.

Not only have you failed to provide any sort of leadership under your area of responsibility, even after my continued prodding, you have developed a severe case of doing just what you think you can get by with.

And you have failed for almost two years to start a paper account to test your ability to help us execute our discipline in hopes of further advancement.

The last straw was your continued decisions to leave your post to act as a babysitter to your child. I have always made it a policy to let people respond to emergency or special child situations. You and I have had prior conversations about the responsibility you have with respect to additional childcare assistance necessary in a two working person home. I can’t afford to pay such an expensive babysitter. Perhaps if you had more support at home for your employment responsibilities, you may have avoided some of these pitfalls.

And finally I understand you have initiated steps to seek a new position. Therefore I must ask you to return all keys to our facilities, clean out your desk. And depart the building. We will send you a two week severance check in the mail.

I wish you well in your next job opportunity.

Mr. Pitcher strongly objects under oath to the accuracy of the reasons cited in Exhibit 9 for his discharge. He contends the exhibit misstates the reason for his discharge.

The Tribunal is not an investigative body. It evaluates the evidence presented to it by the parties.

Dynamic did not have anyone participate at the hearing to provide testimony under oath subject to confrontation and cross‑examination opportunities. Allegations in the hearing record attributable to Dynamic constitute hearsay evidence.

Hearsay is generally insufficient to overcome apparently competent, unrebutted direct statements provided under oath. Mr. Pitcher provided apparently competent testimony with sufficient details to provide for independent corroboration. 

Corroboration of Mr. Pitcher’s testimony by witnesses and documents is not necessary because Dynamic did not have anyone participate in the hearing and challenge the accuracy of Mr. Pitcher’s testimony. Mr. Pitcher’s testimony establishes the following findings.

In June 1999, Dynamic changed insurance plans. Shortly before the change, Mr. Gottstein directed employees to negotiate among themselves the benefits they wanted in the new plan.

Mr. Gottstein’s directive initiated self-interest conflicts between employees. Employees argued among themselves to have the particular needs of their own families covered at the exclusion of the needs of another employee’s family.

Mr. Pitcher advocated inclusion of a mental health benefit. Other employees cracked jokes about such benefits and resisted inclusion. With apparently increasingly unpleasant feelings and difficult negotiations, the employees finally reached an agreement and signed off on a negotiated coverage package.

Several days after employees signed the negotiated coverage package, Mr. Pitcher learned to his dismay that Mr. Gottstein unilaterally violated the negotiation process. Mr. Gottstein deleted from the negotiated package the mental health benefit Mr. Pitcher had strongly advocated. Mr. Gottstein apparently deleted that benefit because some employees complained about its inclusion even though they had previously signed the negotiated package.

Dynamic’s handling of insurance coverage selection set employees against each other and seriously damaged the feelings of some workers toward Mr. Pitcher. His feelings toward some employees also deteriorated.

Around late September or early October 1999, Mr. Pitcher committed himself to rekindling the team spirit that had existed before the ill will caused by the insurance incident. He tried to focus on rebuilding his morale and that of others.

Adding to workplace tension was Dynamic’s poor investment performance for clients. Dynamic was losing clients’ money or generating minimal returns during a period when equity index funds, such as the S&P 500, were making high gains.

One consultant group reported Dynamic performed in the bottom five-percentile of investment companies. Dynamic’s poor performance created a potential for losing clients and an environment of job insecurity for employees.

Some employees experienced growing concern that Mr. Gottstein’s travels to sell a research model he had developed threatened the core operations of successfully investing client capital. Mr. Gottstein has a history of losing money while trying to sell research.

Contributing further to employee stress was Mr. Gottstein’s failure to correct the actions of an employee who weekly reported to work with a hangover, reported tardy, or failed to show at all. The employee was often extremely moody when at work.

About five months before his discharge, Mr. Pitcher established a paper account. A paper account is a fictional account in which stocks are traded only on paper without the actual buying and selling of equities. Paper accounts are used to test investment strategy models. Mr. Pitcher’s paper account generated better returns that the model Dynamic used to generate poor returns on client funds.

On November 16, 1999, from around 10:30 a.m. to about 1:30 p.m., Mr. Pitcher left work to take his three-year-old child to a doctor because it appeared the child was having an adverse reaction to medication. Mr. Pitcher spoke to the office manager before he left and when he came back. No crisis or other negative event occurred during his absence from work.

In 1999, Mr. Pitcher might have missed work one other time due to his child’s illness. During his employment, he might have missed work a total of three or so times. He was never warned against missing work due to his child’s illness.

Female workers missed work due to the illness of children much more frequently than Mr. Pitcher did. Female workers were not apparently disciplined for missing work due to a child’s illness.

About a week before Mr. Pitcher’s discharge, Mr. Gottstein gave him a project that would take at least two weeks to complete. Mr. Pitcher points out that this means a week before his discharge, Mr. Gottstein did not plan to terminate him for past events.

Mr. Pitcher believes his discharge is most directly related to the resignation of Dynamic’s senior portfolio manager, Patty Edwards. Ms. Edwards quit effective November 16, the day before Mr. Pitcher’s discharge.

On November 16, Ms. Edwards spoke to Mr. Pitcher about the headhunter she had used to find her new job. Mr. Gottstein walked by just as Ms. Edwards mentioned the headhunter. Mr. Pitcher believes Mr. Gottstein discharged him because he (Mr. Gottstein) became upset at the thought of another employee obtaining information about a headhunter. Mr. Pitcher had not initiated any steps to seek new work prior to his discharge.

PROVISIONS OF LAW

AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker. . .

(2) was discharged for misconduct connected with the insured worker’s work.

8 AAC 85.095 provides, in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1)
A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of Dynamic’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that Dynamic has the right to expect of an employee; wilful and wanton disregard of Dynamic’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion. . . .
CONCLUSION

The Tribunal is not an investigative body, rather, the parties to an appeal must bring forward any evidence they would like considered in an appeal. Galusha, Comm’r Dec. 96 2396, February 11, 1997.
It is well established for unemployment insurance purposes that,PRIVATE 

"'Misconduct' cannot be established on the basis of unproven allegations." Cole, Comm'r Dec. 85H‑UI‑006, January 22, 1985.


"When a worker has been discharged, the burden of persuasion rests upon Dynamic to establish that the worker was discharged for misconduct in connection with the work.  In order to bear out that burden, it is necessary that Dynamic bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved." Rednal, Comm'r Dec. 86H‑UI‑213, August 25, 1986.

Dynamic did not appear for the hearing to rebut the claimant’s testimony. The Tribunal may not act as an investigative body (see Galusha cited above). The Tribunal may not base decisions upon speculation (see Cole cited above). The Tribunal is therefore limited to sifting through the evidence presented, disregarding the obviously incredible, and rendering a decision on the remainder.

Mr. Pitcher’s paper account existed and exceeded the performance of Dynamic’s managed client investment accounts. Mr. Pitcher did not abuse childcare leave nor use it as much as female employees.

Mr. Pitcher had not initiated steps to seek new work, and Dynamic jumped to an erroneous conclusion that he had. Regardless, seeking new work would generally not constitute misconduct.

Dynamic fails to establish its perceived lack of leadership by Mr. Pitcher resulted from Mr. Pitcher’s willful disregard of Dynamic’s interest, rather than from problems arising from the ill-fated insurance negotiations or Dynamic’s poor returns on managed client accounts.

Dynamic has the burden of providing evidence sufficient to establish a discharge resulted from misconduct connected to work (see Rednal cited above). The hearing record fails to establish Dynamic discharged Mr. Pitcher for misconduct connected with his work as misconduct is defined for unemployment insurance purposes.

DECISION
The January 19, 2000, determination denying benefits from November 21, 1999, through January 1, 2000, is REVERSED. Mr. Pitcher is allowed benefits beginning with the week ending November 27, 1999, through the week ending January 1, 2000, if otherwise eligible. The three weeks are restored to his maximum benefit amount. The determination will not interfere with his eligibility for extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances 

beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on March 1, 2000.
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