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STATEMENT OF THE CASE

On February 7, 2000, Mr. Van Buren filed a timely appeal against a notice of determination that denied unemployment insurance benefits pursuant to AS 23.20.379. The issue before me is whether he was discharged for misconduct connected with his work.

FINDINGS OF FACT

Mr. Van Buren began working for Data Flow/Alaska, Inc. around March 1999. He last worked on November 10, 1999. At that time, he normally worked 40 hours per week. Because of Mr. Van Buren’s continuing tardiness, Data Flow/Alaska, Inc. discharged him.

Data Flow/Alaska, Inc. has a contract with the National Marine Fisheries to record reports from fishermen. Fishermen are required to report the amount and place of their catch before they can sell the catch. When they call in the report, they are given a permit number. A fish processor can not buy fish unless the fisherman can provide the permit number. The contract required the office be open 18 hours per day, from 6:00 a.m. to 12:00 midnight. Failure by Data Flow/Alaska, Inc. to have the office open during that time could lead to loss of the contract.

Mr. Van Buren was responsible for recording the reports and providing the permit number. He initially was scheduled to begin work at 6:00 a.m., the time when the office first opened. As he was the only person at the office at that time, his on-time presence was critical. 

According to LaDonna Orendorff, the supervisor of the Juneau office, Mr. Van Buren was late on May 3. He called in, explaining that he had to take his roommate, who was frequently ill, to the emergency room the night before. Because he was, therefore, tired, he overslept. He was also late on July 5, 24, 25, August 3, 9, and October 4, 20, and 23. He was then late a couple days each week thereafter until terminated.

In October, Mr. Van Buren was scheduled to be in on a Saturday at 6:00 a.m. He was not at work and did not call until 10:30. For this, Data Flow/Alaska, Inc. suspended him for one week. When he returned, Ms. Orendorff adjusted his schedule so that he was no longer responsible for being the person to open the office. Ms. Orendorff scheduled him to begin at 8:00 a.m. Mr. Van Buren continued, however, to be late to work.

On the night of November 12, Mr. Van Buren was unable to sleep. About 2:00 a.m., November 13, he took a Valium® that had been prescribed for his roommate. Because she is a larger person than he is, he overslept the morning of November 13. He did not call in until 1:30 p.m. He was supposed to have been at work at 8:00 a.m.

Mr. Van Buren was dependent on public transportation or his bicycle to get to work. Sometimes the bus would be late, leading to him being late for work. His roommate frequently needed to go to the emergency room. Mr. Van Buren felt responsible for taking her to and from the emergency room. He was often very tired because of this. Mr. Van Buren’s only excuse for his tardiness leading to his suspension was that he had been out partying the night before.

Because he was the only person scheduled to work at 6:00 a.m., Mr. Van Buren realized the importance of being on time. However, when he was transferred to the 8:00 a.m. shift, he did not feel it “absolutely necessary” to be on time as other people could cover for him.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker’s work.

. . . .

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1)
A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion . . ..

CONCLUSION

An employer has the right to expect its employees to be at work when and where scheduled. This is implicit in any employment relationship. Even if there are other employees available, this does not mitigate the employee’s duty to be at work on time.

Continuing tardiness or absenteeism is misconduct connected with the work as it affects the employer’s ability to provide the service for which it is in business. However, if there are circumstances beyond an employee’s control that lead to the excessive tardiness or absenteeism, misconduct may not be established.

Mr. Van Buren was in a critical position. His frequent tardiness jeopardized the contract Data Flow/Alaska, Inc. had with the National Marine Fisheries. Although some of his tardiness may have been for reasons beyond his control, others were not.

An occasional tardiness due to a bus being late may be excusable. However, if a pattern of this occurs, an employee needs to look for other transportation or to take an earlier bus.

Being tired is rarely a good cause reason for being late to work. Mr. Van Buren was often tired because his roommate had to go to the emergency room. Depending on the seriousness of the illness and whether there was any other person available to take his roommate, this may or may not have given him a good cause reason to be late for work. However, partying and taking another person’s prescribed medicine can never excuse being late for work.

In summation, Mr. Van Buren was frequently late for work. While some of the reasons for his tardiness may occasionally have been for reasons beyond his control, his continuing tardiness for those reasons and for the reasons that were not beyond his control do establish that he was discharged for misconduct connected with his work.

DECISION

The notice of determination issued in this matter on January 21, 2000 is AFFIRMED. Mr. Van Buren is denied unemployment benefits pursuant to AS 23.20.379. Benefits are denied for the weeks ending November 20, 1999 through December 25, 1999. The reduction of Mr. Van Buren’s benefits and ineligibility for extended benefits remain.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on March 6, 2000.
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