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CASE HISTORY

Ms. Robison timely appealed a determination issued on January 27, 2000, that denies benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
Ms. Robison last worked for Aleutian Pribilof Heritage Group, Inc. (Group) during the period February 1, 1996, through December 8, 1999. She earned approximately $38,000 per year for full-time work as a resource development director. Ms. Robison was discharged effective December 31, 1999. She was notified of the Group’s discharge decision in a December 8, 1999, letter (Exhibit 9, 

pages 3 and 4).

In 1995, Ms. Robison was hired by Aleutian & Pribilof Islands Restitution Trust (Trust) as an administrative assistant. When she accepted the position with the Group, it was understood Ms. Robison would continue to perform the functions of the administrative assistant until a replacement could be found. For the next three years, several persons were hired into the administrative assistant position, only to be released within a short period of time. 

Ms. Robison continued to perform the work for the Trust and Group for three years. She worked an average of 40 hours per week at the office and another 30 hours per week at home answering e-mails.

The Group was formed in 1996 as a fund raising entity for the Trust, since the Trust was unable to raise funds for its church restoration. Both entities are nonprofit and operated out of the same location (a private home). Until September 1999, Sherry Valentine was the trust administrator (for the Trust) and the executive director (for the Group). Mr. Lestenkof was appointed to replace Ms. Valentine in both positions. Mr. Lestenkof is married to Ms. Valentine, who stepped down in part due to medical reasons.

In August 1999, Ms. Robison met with Ms. Valentine and 

Mr. Lestenkof to discuss the FY 2000 budget and brief Mr. Lestenkof on the operations of the corporations. During that meeting, 

Ms. Robison requested pay for the work she had been doing for the Trust over the last three years. Mr. Lestenkof became angry and told her not to “confuse herself with an executive.” Ms. Robison understood she would not get paid for the work as the administrative assistant. She had not requested additional pay before August 1999 because she believed the employer would hire someone for the administrative assistant position.

On September 28, 1999, during a board meeting for the Trust, 

Ms. Robison submitted a wage claim to the Trust in the amount of $191,672.54, plus additional expenses. The amount represented alleged unpaid wages and annual leave for 1996 through 1999 for the administrative assistant work (Exhibit 12). As result of the claim, Ms. Robison met with Mr. Lestenkof the following day to discuss the claim.

During the September 29 meeting, Mr. Lestenkof asked Ms. Robison if the filing of the claim made her feel “tainted and dirty.” She asked what he meant; he asked her what did she think he meant. 

Ms. Robison compared the terms to a private law suit Mr. Lestenkof had filed against Mayo Clinic referencing the loss of his wife’s “services, consortium, and society” (Exhibit 18, page 6). 

Ms. Robison accused Mr. Lestenkof of being untruthful in the lawsuit with regard to the loss of his wife’s services, etc.

By the end of the meeting, Mr. Lestenkof had requested Ms. Robison turn in her keys, cease the e-mail she received at home for the Group, and provide a written job description. Both agree the meeting was very tense.

Ms. Robison submitted a letter dated September 29, 1999, to the employer indicating she needed to see a doctor because of the conversation with Mr. Lestenkof the day before, which included the comment of Ms. Robison feeling “tainted and dirty.” Mr. Lestenkof concluded Ms. Robison did not want to work in his presence the following day (Exhibit 7, page 25). 

On October 1, Ms. Robison spoke with the employer’s attorney, 

Mr. Dubrock, about the September 28 board meeting. Mr. Dubrock indicated he felt the meeting had been very emotional, while 

Ms. Robison indicated she thought it had been “staged” and “scripted” (Exhibit 7). She further believed any emotion shown by Mr. Lestenkof was “counterfeit” (Exhibit 7, page 2).

On October 2, the Group placed Ms. Robison on paid administrative leave while an investigation was conducted (Exhibit 9). The investigation was to determine:

1. the validity of Ms. Robison’s wage claim;

2. the validity of Ms. Robison’s conspiracy claims against 

        Mr. Lestenkof and some of the trustees; and

3. the validity of the employer’s belief Ms. Robison was distraught and unable to work with Mr. Lestenkof.

Mr. Lestenkof requested Ms. Robison only communicate in writing during the investigation. He also requested any items owned by the employer be returned.

Ms. Robison submitted a letter dated October 4 to the Trust outlining the job duties she performed. The letter is headed with “My letter of resignation to [the Trust]” (Exhibit 7, pages 18 

through 22). Ms. Robison concludes the letter with, “Effective this date, I will no longer perform any duties relating to the [Trust].”

Ms. Robison wanted at that time to continue in her position as resource development director for the Group.

After October 4, Ms. Robison submitted several letters to 

Mr. Dubrock outlining her reasons for her wage claim as well as additional claims for the use of her personal computer at her home. She also responded to Mr. Lestenkof’s reasons for placing her on administrative leave (Exhibit 7, pages 35 and 36). On November 3, Ms. Robison informed Mr. Merculief, president of the Group, of her willingness to return to work (Exhibit 8, page 9).

One of the letters from Ms. Robison identifies a perceived problem with Ms. Valentine’s space allocation on the tax report to the Municipality of Anchorage. The tax report identifies the business percentage used in the private home. Ms. Robison was aware of that information because she did accounting work for both employers. The employer believed Ms. Robison had viewed private, personal documents. The parties agree Ms. Robison did not speak with 

Mr. Lestenkof after September 29.

The employer opted to discharge Ms. Robison on December 8 with an effective date of December 31, 1999 (Exhibit 9, pages 3 and 4). 

Mr. Lestenkof cites the reasons for the discharge is 

based on the conclusion that an effective and cooperative working relationship among the employees of [the Group] will not be possible if you remain an employee of [the Group]. Specifically, you have stated that you cannot work in my physical presence. In addition, recent communications from you have destroyed all feelings of trust and confidence that I once had in you. Since I will remain as the Executive Director of [the Group] and the [Group] office is in my home, it is self-evident that the cooperative working relationships that are so necessary for the successful prosecution of the work of [the Group] would not occur if you remain employed by the organization….

The employer further states Ms. Robison’s refusal to continue to perform the administrative assistant duties made it impossible to maintain her employment with the Group.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker...

          (2)  was discharged for misconduct connected with

               the insured worker's work.

8 AAC 85.095 provides in part:

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion....


CONCLUSION
There is no dispute Ms. Robison was discharged from her position with the Group. It is well established for unemployment insurance purposes that,

     "When a worker has been discharged, the burden of

     persuasion rests upon the employer to establish that

     the worker was discharged for misconduct in connection

     with the work. In order to bear out that burden, it is

     necessary that the employer bring forth evidence of a

     sufficient quantity and quality to establish that

     misconduct was involved." In Rednal, Comm'r Dec. 86H-

     UI-213, 8/25/86. "'Misconduct' cannot be established

     on the basis of unproven allegations." "Generally,

     hearsay evidence if relevant, is sufficient to uphold a

     finding in absence of an objection." In Sims, Comm'r

     Decision 84H-UI-007, 1/27/84 quoting Jefferson v. City
     of Anchorage, 374, P.2d 241 (Alaska 1962); Gregory v.
     Padilla, 379 P.2d 951 (Alaska 1962).

Misconduct connected with the work is a wilful and wanton disregard of an employer’s interest. Refusal to perform work required of the employer can be considered misconduct connected with the work. In this case, Ms. Robison indicated her refusal on October 4, however the employer did not make the decision to discharge her until 

December 8. Given the lapse of time between October 4 and 

December 8, it is not logical Ms. Robison’s refusal to continue in the capacity of administrative assistant was the reason for the discharge.

The employer’s contention Ms. Robison could no longer be trusted may have some merit. However, it has not been shown the lack of trust was a wilful disregard of the employer’s interest. 

Ms. Robison supplied a plausible reason for her knowledge of the office space allocation with regard to taxes. Further, 

Mr. Lestenkof did not verify any of his beliefs about Ms. Robison, including his concern she could no longer work in close proximity with him or how she obtained the tax information.

The record supports the conclusion Ms. Robison was discharged after making her wage claim to the Trust, which fails to support a conclusion of misconduct connected with the work.

When it became clear to Ms. Robison that the Trust was not going to hire an administrative assistant, her claim for additional compensation to begin at some point in the future was logical. 

The Tribunal does not dispute an employer’s ability to discharge employees. However, in this matter the discharge was for reasons other than misconduct connected with the work as defined for unemployment insurance purposes.

DECISION

The determination issued on January 27, 2000, is REVERSED.  Benefits are allowed for the week ending December 18, 1999, through January 22, 2000, if otherwise eligible. The three weeks are restored to her maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on March 22, 2000.
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