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CASE HISTORY

Mr. Munoze timely appealed a determination issued on January 20, 2000, that denies benefits pursuant to AS 23.20.379.  The issue is whether the claimant voluntarily left suitable work without good cause.


FINDINGS OF FACT
Mr. Munoze worked for Fiesta Mexican Grill during the period late November 1999 through December 24, 1999. He earned $11 per hour for full-time work as a line cook. Mr. Munoze’s employment ended effective December 27, 1999.

On December 24, 1999, Mr. Munoze remembered the work schedule had him to work at 11:00 a.m. on December 27. On December 27, the owner, Ms. Gauna, called Mr. Munoze at 6:40 a.m. and woke him up. He was in Anchorage at his girlfriend’s house. Mr. Munoze was unaware he had to be to work at 6:00 a.m. but promised he would be right in to work. He left the house about 15 minutes later.

Mr. Munoze was stopped by the police several minutes after leaving for work. He was not cited and spent about three or four minutes with the police. Several minutes later, Mr. Munoze’s car spun around and got stuck in a pile of snow. He was able to get free after about six or seven minutes.

While continuing on his way to work, Mr. Munoze became frustrated and decided not to work that day. He went to his home in Chugiak and did not call or notify his employer.

Mr. Munoze arrived at work on December 27 and was told he was no longer needed. When asked why he did not call into work the previous Friday, Mr. Munoze refused to answer. He did not feel it was any business of the employer to know.

Exhibits 5 and 6 contain statements received from the employer. The employer contends Mr. Munoze quit. The statements are unsupported by direct sworn testimony.

Mr. Munoze admits he knew his job could be in jeopardy. However, he believes he should have received a warning before being discharged.


PROVISIONS OF LAW
AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week

          credit or benefits for the first week in which the

          insured worker is unemployed and for the next five

          weeks of unemployment following that week if the

          insured worker

          (1)  left the insured worker's last suitable work

               voluntarily without good cause; or

          (2)  was discharged for misconduct connected with

               the insured worker's work.

8 AAC 85.095 provides in part:

     (c)  Good cause for voluntarily leaving work under AS

          23.20.379(a)(1) includes

          (1)  leaving work for reasons that would compel a

               reasonable and prudent person of normal

               sensitivity, exercising ordinary common sense, to

               leave work; the reasons must be of such gravity

               that the individual has no reasonable alternative

               but to leave work….

     (d)  "Misconduct connected with the insured worker's work"

          as used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion….


CONCLUSION
The employer’s failure to appear for the hearing and refute 

Mr. Munoze’s testimony establishes he was discharged. Accordingly, the employer bears the burden to show misconduct connected with the work resulted in the discharge.

The duty to appear and remain at work is implicit in the contract

of hire. This duty is not, however, absolute. It is qualified  by

the terms of the working agreement, customs and past practices in

the occupation and the particular employment, the reason for the

absence, and the worker's attempts to protect his employment.

An isolated incident may not be considered misconduct connected with the work. However, to miss work and not notify the employer simply because one did not want to appear, without good cause, can be misconduct.

Mr. Munoze made a conscious decision not to go to work and made no attempt to notify the employer. His failure to appear or call in for work resulted in his discharge for misconduct connected with the work.

DECISION
The determination issued on January 20, 2000, is MODIFIED.  Benefits are denied pursuant to AS 23.20.379(a)(2) for the week ending January 1, 2000, through February 5, 2000. Mr. Munoze’s maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on March 8, 2000.
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Hearing Officer

