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CASE HISTORY

Mr. Wetherhorn timely appealed a February 11, 2000 determination that denies benefits under AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause or the employer discharged him for misconduct connected with his work.

FINDINGS OF FACT

Mr. Wetherhorn began this last period of work in April 1998. The employer discharged him February 2, 2000. At the time work ended, Mr. Wetherhorn worked as a sales representative. He usually worked five days per week from 9:00 a.m. to 6:00 p.m. The employer paid him $12.00 per hour plus commissions.

The employer is located in Anchorage. The employer sells snow machines.

Mr. Wetherhorn lives in Palmer. He commuted to work in Anchorage. The Tribunal notes Palmer is approximately 45 miles from Anchorage.

Ms. O’Connor is the employer’s office manager. She understands that for months prior to February 2 Mr. Wetherhorn’s supervisors were dissatisfied with his record of attendance and calling in when missing work. However dissatisfied the employer may have been with Mr. Wetherhorn’s attendance problems through January 2000, the employer did not discharge him.

On February 2, Mr. Wetherhorn was supposed to drive from his Palmer home to Anchorage towing the employer’s dual-axle, flatbed trailer. He had used the trailer to deliver snow machines in the Palmer-Wasilla-Big Lake-Hatcher Pass areas for the employer. The total length of the trailer from hitch to bumper is about 28 feet.

Mr. Wetherhorn tows the trailer with his 1982 two-wheel-drive Dodge Club Cab pickup truck. The truck has a cab-high shell over the bed.

On the morning of February 2, Mr. Wetherhorn left his house for work between 7:45 a.m. and 8:00 a.m. He was towing the employer’s trailer. At the junction of the Parks Highway and Glenn Highway, Alaska State Troopers advised Mr. Wetherhorn to not cross the upcoming Eklutna Flats because of high winds. The troopers were advising all drivers in campers, trucks with camper shells, or vans to turn around. The Troopers held up traffic to allow Mr. Wetherhorn to turn around and go home.

On February 2, winds in the Eagle River and Chugach areas, through which Mr. Wetherhorn would have had to drive to get to Anchorage, were being clocked at 120 to 130 miles-per-hour. 

A month earlier, high winds had blown Mr. Wetherhorn off the highway along the Eklutna Flats while he was driving his truck. He had no reason on February 2 to doubt the Troopers’ warnings against trying to cross the flats. 

When Mr. Wetherhorn returned home on the morning of February 2, he discovered his neighborhood was without power. Also, his telephones would not work. He could not call-in to work.

After returning home, Mr. Wetherhorn went outside to check his property for damage. The wind was blowing shingles from neighboring houses plus other debris against Mr. Wetherhorn’s house.

As Mr. Wetherhorn walked back into his house around 10:30 a.m., he noticed the power was evidently restored because the lights were back on. As he entered, his son told him one of his supervisors was on the telephone. The supervisor told Mr. Wetherhorn to bring the employer’s trailer back to work now or bring it in the next day and pick up his check.

Mr. Wetherhorn could not drive in the hurricane force winds on February 2. There is only one other route between Palmer and Anchorage. That road is called the Old Glenn Highway. On February 2, the Old Glenn Highway was closed by avalanches.

The employer discharged him effective February 2 for not reporting to work that day with the trailer.

PROVISIONS OF LAW

AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker. . . .

(2)
was discharged for misconduct connected with the insured worker’s work.

8 AAC 85.095 provides, in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1)
A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion. . . . 
CONCLUSION

“A worker who has been discharged for misconduct in connection with the work is to be denied unemployment insurance benefits for the period stipulated by law . . . Misconduct must be established by a preponderance of the evidence . . . The burden of bringing forth a preponderance of the evidence rests on the employer, and, in order to bear out that burden, the ‘employer must present evidence of sufficient quantity and quality as would convince the reasonably prudent person of the truthfulness of those charges.’” Lagao, Comm’r Dec. 88H-UCFE-010, March 25, 1988.

“[E]ven excessive absenteeism so long as it is for a legitimate cause does not amount to misconduct.” Fernandez, Comm’r Dec. 85H‑UI-202, September 20, 1985.

The employer did not discharge Mr. Wetherhorn for absences and call-in problems occurring prior to February 2. This decision must reflect the February 2 absence and failure to call in because it triggered the discharge.
On February 2, a supervisor warned Mr. Wetherhorn that if he did not report to the employer with the trailer that day, he could bring the trailer in the next day and pick up his check. Mr. Wetherhorn was fired for not reporting to work on February 2 with the trailer.
The employer did not refute Mr. Wetherhorn’s assertions that hurricane winds and the advice of State Troopers led to his failure to report to work with the employer’s trailer on February 2, and a power failure prevented him from calling in when missing work. Mr. Wetherhorn had legitimate causes to be absent and fail to call in on February 2. He was not discharged for misconduct connected with his work as misconduct is defined for unemployment insurance purposes.

DECISION
The February 11, 2000 determination is REVERSED. Mr. Wetherhorn is allowed benefits beginning with the week ending January 29, 2000 through the week ending March 4, 2000, and continuing thereafter if he is otherwise eligible. The three-week reduction is restored to his maximum benefit amount. The determination will not jeopardize his eligibility for extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on March 16, 2000.
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