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STATEMENT OF THE CASE

On February 22, 2000, Ms. Stephens timely appealed a denial of unemployment insurance benefits pursuant to AS 23.20.379. The issue before the Tribunal is whether she voluntarily quit suitable work without good cause.

FINDINGS OF FACT

Ms. Stephens began working for Safeway, Inc. on July 31, 1999. She last worked on February 6, 2000. At that time, she normally worked 40 hours per week, and earned $8.33 per hour.

Ms. Stephens was on workers compensation from November 29, 1999 to January 12, 2000. After returning to work, Ms. Stephens felt she was being “interrogated” by management in an attempt to “get rid” of her.

On February 5, Ms. Stephens came to work, as was her custom, about 30 minutes before her shift was to begin. Her immediate supervisor, Jan Paxton, supervisor of general merchandise, asked her to clock in early because another employee had not come in. Ms. Stephens clocked in 20 minutes before her scheduled shift. Because Safeway, Inc. has a policy of immediate termination if an employee works more than eight hours, Ms. Paxton reminded her to clock out 20 minutes before her scheduled clock-out time.

About 4:30 p.m., Ms. Stephens was helping a customer, Ayse Mitchell. Dave Richard, the general manager, asked Ms. Stephens to stock the diapers that were on sale. Ms. Stephens acknowledged the request, and finished helping Ms. Mitchell. She then went to the aisle with the diapers. Mr. Richard was there, and Ms. Stephens told him that she had only two minutes left on the clock, and that she would ask Bryan (last name unknown) to stock the diapers. Ms. Stephens believes that Mr. Richard heard her say that. Ms. Mitchell then asked where she could find another item. Mr. Mitchell told her that Ms. Stephens would show her Ms. Stephens did so. She then went upstairs to clock out. As she was leaving, she gave the list of diapers that needed to be stocked to Bryan.

On February 6, when Ms. Stephens arrived at work, Dana Harris, a coworker, told her that she had “been busted,” that Mr. Richard had written a note regarding the night before, and left it on Ms. Paxton’s desk. Because Ms. Paxton’s desk is available to any employee, Ms. Stephens felt that all the employees would know about the note. Ms. Harris said that she had put the note in her desk drawer.

The note written by Mr. Richard reads,

“Jan – Talk to Vicki Jo about talking to friends (Chris’ wife). She just stood around and talked & I asked her to fill 3 ad items Safeway diapers. She continued to talk & pawned the job off on Bryan before she left. I did see her about 3 times standing & talking to her friend. Thanks, s/Dave.
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Ms. Stephens continued to work for about four hours. She was angry about the note not being kept confidential. She called Ms. Paxton several times, leaving a message on her answering machine. Ms. Paxton did not call her back. According to Ms. Stephens, Safeway does not allow any work-related conversations to be held unless all participants are clocked-in. Ms. Paxton came to work about 1:30, clocked in, and asked Ms. Stephens to meet with her in her office.

Ms. Paxton and Ms. Stephens met in Ms. Paxton’s office. During the meeting, Ms. Paxton told Ms. Stephens that she could be discharged for working off the clock, for not doing what Mr. Richard had told her to do, and for talking to friends. Ms. Paxton also said that Mr. Richards would talk to her the next day.

All of this made Ms. Stephens very upset. Both she and Ms. Paxton were yelling at each other. Ms. Stephens was crying, and needed to blow her nose. Because she felt that a “time-out” would help both of them, she asked to be excused to go do so. Ms. Paxton told her to sit down, and that if she left the room she would be fired. Ms. Stephens, feeling angry and humiliated, told Ms. Paxton that she was “out of here,” and left the store.

On February 7, Ms. Stephens called Mr. Richard, and asked for a written explanation why she had been terminated. Mr. Richard responded that he understood it was because she had worked off the clock and because she had left the room during the meeting with Ms. Paxton. Mr. Richard also said that he was suspending her pending his investigation of the matter.

During the day, Mr. Richard called her three times to ask questions of her. During one of the calls, Mr. Richard told her to report for work the following morning. Ms. Stephens told him that Ms. Paxton had already fired her. Mr. Richard responded that he was lifting the suspension. Ms. Stephens did not go to work the next day because Ms. Paxton had already fired her. Ms. Paxton, Ms. Stephens believes, does have the authority to fire employees.

The Tribunal finds in the record the following statement of separation from Safeway, Inc.’s representative:

This is not a discharge but a voluntary quit. (Ms. Stephens) walked off job 2-6-00. (Ms. Stephens) was upset due to a note she found that was from store mgr to her dept mgr in regards to her. St mgr talked to (Ms. Stephens) 2-7-00 and told her he looked into her complaints & wanted her to come in 2-7 to work her shift. (Ms. Stephens) declined. (Ms. Stephens) was scheduled off 2-8 & 2-9. (Ms. Stephens) was scheduled to work 2-10 & 2-11 and no call no showed – (Safeway, Inc.) considers a voluntary quit.


Exhibit 6, page 1.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.


(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work.

CONCLUSION

It is the contention of Safeway, Inc. that Ms. Stephens voluntarily quit her employment when she abandoned her job. It is the contention of Ms. Stephens that she was fired by Ms. Paxton when she walked out of the office.

"'[D]ischarge' means a separation from work in which the employer takes the action which results in the separation, and the worker does not have the choice of remaining in employment." 8 AAC 85.010(20).PRIVATE 

Voluntary leaving means a separation from work in which the worker takes the action which results in the separation, and the worker does have the choice of remaining in employment. Swarm, Comm'r. Dec. 87H-UI-265, September 29, 1987. Alden, Comm'r. Dec. 85H-UI-320, January 17, 1986.

Based on this Tribunal’s assessment of Ms. Stephens during the hearing, Ms. Stephens is an aggressive, contentious person. It does not surprise the Tribunal, therefore, that the meeting between her and Ms. Paxton was problematical, and that tempers on both sides became out of control. During such times, words are often spoken that a person does not realize were said, or did not mean.

Ms. Paxton, according to Ms. Stephens, “screamed” at her to sit down when she asked Ms. Paxton for a break to blow her nose. Ms. Paxton may have meant to fire her, but, more likely, it was a comment made in the heat of the moment. In any case, Mr. Richard, the general manager, overrode Ms. Paxton’s “discharge,” and asked Ms. Stephens to return to work for her next regularly scheduled shift. Mr. Richard, as the general manager, had the authority to do that. Ms. Stephens declined. She had, then, the last opportunity to continue the employment relationship. Because she did, the Tribunal concludes that Ms. Stephens voluntarily left her employment.

Because she voluntarily quit, Ms. Stephens must establish good cause for doing so if the benefits are to be allowed. The definition of good cause for leaving work in 8 AAC 85.095 contains two elements. The underlying reason for leaving work must be compelling, and the worker must exhaust all reasonable alternatives before quitting. Craig, Comm'r Dec. 86H-UI-067, June 11, 1986. PRIVATE 

The Tribunal discounts Ms. Stephens' contention that Safeway was trying to get rid of her because she had been on workers compensation. There is nothing in the final incident that points to such a conclusion. The Tribunal does hold that Ms. Stephens quit her employment because she got angry at the way the note was left out, and because of the meeting between her and Ms. Paxton. In other words, Ms. Stephens left her employment because she was angry with Mr. Richard and Ms. Paxton.

The Commissioner has held that the employee is justified in leaving only if the employer's action was unduly harsh or unwarranted by the alleged offense, or indicated a course of conduct amounting to "abuse, hostility or unreasonable discrimination," and the worker made a reasonable attempt to resolve the issue with his employer before quitting. Craig, 86H‑UI‑067, June 11, 1986.

The entire incident does appear to the Tribunal to have been unwarranted. On February 5, Ms. Stephens was talking to a friend, but the friend was a customer and Ms. Stephens was helping her on a sales-related matter. Ms. Stephens did “pawn” stocking the diapers off onto Bryan. However, her direct supervisor had reminded her that she had to check out no later than 4:40 (20 minutes before her regular shift would have ended). Had Ms. Stephens not done so, she would have, according to her testimony, been liable for immediate termination. On February 6, Ms. Paxton seems to have been angrier than called for, but Ms. Stephens also was apparently very angry.

If “compelling reasons” were the only criteria, the Tribunal could find that Safeway’s action was unduly harsh and unwarranted. But “good cause” also requires the Tribunal to find that there was no other reasonable option than for Ms. Stephens to quit. The Tribunal does not find this. Mr. Richards had the authority to override any decision made by his subordinate managers, and did so. Ms. Stephens, then, did not return to work only because she felt she had already been fired, when, in fact, Mr. Richards had overridden that decision. Ms. Stephens has shown no other reason for failing to return to work.

It is the conclusion of the Appeal Tribunal that Ms. Stephens voluntarily left suitable work without good cause.
DECISION

The notice of determination issued in this matter on February 18, 2000 is AFFIRMED. Benefits are denied for the weeks ending February 12, 2000 through March 18, 2000. Ms. Stephens’ benefits remain reduced by three times the weekly benefit amount, and she is ineligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on March 14, 2000.
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