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CASE HISTORY

A nonmonetary determination was issued on May 15, 1997 that denied Mr. Wescott unemployment insurance benefits pursuant to AS 23.20.379 and 8 AAC 85.095 for the period April 20, 1997 to May 31, 1997.  Benefits were denied on the ground that Mr. Wescott voluntarily left suitable work without good cause.  A timely appeal was filed.

Under Appeal Docket Number 97 1207, June 19, 1997, the Appeal Tribunal rendered a decision in this case that denied benefits.  Subsequently, the Commissioner of Labor and Alaska Superior Court upheld the Tribunal decision on September 22, 1997 and May 4, 1998 (Case No. 3AN-97-8494 CI) respectively.

On February 18, 2000, the Supreme Court of the State of Alaska vacated those rulings and remanded the matter to the Department for reconsideration (Case No. S-0868, Opinion No. 5241 ‑ February 18, 2000).  Therefore, the Tribunal enters the following findings, conclusion, and decision.

FINDINGS OF FACT

Mr. Wescott was employed by Alaska Petroleum Contractors, Incorporated from June 23, 1996 to April 23, 1997, but he last performed services on April 18, 1997.  Mr. Wescott last worked 12 hours a day, seven days a week as a drilling roustabout on a rotating two weeks on/two weeks off schedule.  He earned $17 an hour.  Mr. Wescott voluntarily quit work.  

“Despite being born with club feet, [Mr.] Wescott had worked as a roustabout in Prudhoe Bay for over ten years” See Wescott v. State of Alaska, Dept. of Labor, Case No. S-08688, Op. No. 5241, pg. 2, February 18, 2000.  On January 3, 1997, Mr. Wescott had foot surgery in relation to that condition (i.e., club feet).  He was off work for nine weeks.

A February 6, 1997 medical form stated Mr. Wescott’s anticipated date of release, without restrictions, was February 28, 1997 (Exhibit 12/19).  Subsequent medical reports, dated March 6, 1997 and May 8, 1997, released Mr. Wescott for work, without limitations, effective March 6, 1997.

On February 7, 1997, under the Americans with Disabilities Act (ADA), Mr. Wescott requested work that was less demanding, such as a heavy equipment operator.  Mr. Wescott did not want to pursue other sedentary jobs, such as, fire watch positions, because they offered less security in relation to permanence.

The employer asked Mr. Wescott to obtain medical evaluations for several job classifications within the company (i.e., fire watch, well service technician, vac truck operator, and equipment operator).  However, Mr. Wescott only discussed the drilling roustabout job with his attending physician, Dr. Mason, who released him for work in that field.

Mr. Wescott chose to return to work as a roustabout on March 6, 1997.  Meanwhile, the employer certified Mr. Wescott in certain pieces of heavy equipment and allowed him to work in that area on a fill-in basis until a more permanent opening became available.

Mr. Wescott later heard several heavy equipment operator jobs were filled while he was on medical leave.  Also, he heard that he was not going to be placed in a permanent, heavy equipment operator's position.  Mr. Wescott chose to resign effective April 23, 1997 because he felt the employer failed to offer him reasonable accommodations for his foot condition by placing him in a permanent, heavy equipment operator position.

Dr. Mason, did not advise Mr. Wescott to quit work or change occupations.  However, in January and March 1997 (Exhibits 5/8 & 7/10), the doctor suggested Mr. Wescott pursue other job types in the future that would not require prolonged standing or walking on hard, uneven surfaces.

“In a report dated December 10, 1996, Dr. Brockman [orthopedic surgeon] predicted, ‘This gentlemen is going to have difficult problems with his feet.  I recommend that he tr(y) to get into an area of employment that is less physically demanding [than that of roustabout] and which requires less standing and walking time.’  Dr. Brockman also commented that [Mr.] Wescott would ‘certainly be capable of performing the duties of a heavy‑equipment operator.’”

PROVISIONS OF LAW

AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause...

8 AAC 85.095 provides in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work...

AS 23.20.385 provides in part:


(a)
Work may not be considered suitable and benefits may not be denied under a provision of this chapter to an otherwise eligible individual for refusing to accept new work under any of the following conditions:



(1)
if the position offered is vacant due directly to a strike, lockout, or other labor dispute;



(2)
if the wages, hours, or other conditions of the work offered are substantially less favorable to the individual than those prevailing for similar work in the locality;



(3)
if, as a condition of being employed, the individual would be required to join a company union or to resign from or refrain from joining a bona fide labor organization.


(b)
In determining whether work is suitable for a claimant and in determining the existence of good cause for leaving or refusing work, the department shall, in addition to determining the existence of any of the conditions specified in (a) of this section, consider the degree of risk to the claimant's health, safety, and morals, the claimant's physical fitness for the work, the claimant's prior training, experience, and earnings, the length of the claimant's unemployment, the prospects for obtaining work at the claimant's highest skill, the distance of the available work from the claimant's residence, the prospects for obtaining local work, and other factors that influence a reasonably prudent person in the claimant's circumstances.

CONCLUSION

In Wescott v. State of Alaska, Dept. of Labor, Case No. S-08688, Op. No. 5241, February 18, 2000, the Alaska Supreme Court stated, in part:

[P]hysical ability does not necessarily establish work‑suitability in the case of a worker with an existing health problem since -- according to the department’s policy manual -- ‘[i]f accepting work is detrimental to the claimant’s health, or if the claimant’s health or physical condition prevent the claimant’s performing the work, there is no issue under [the waiting-week disqualification] statute.’ ‘Suitability’ is thus an inquiry that encompasses more than short-tem physical capability.  A claimant may be ‘capable’ of performing a particular job and yet be ‘unsuited’ for it.  As we stated in Lucas v. Anchorage Police and Fire Retirement Board, ‘although someone . . . is not suited for work . . . he [may] nonetheless [be] capable of performing it.’. . .  To find suitability[,] the hearing officer was required to consider not only Wescott’s ‘physical fitness’ for the job, that is, whether he was capable of performing roustabout work, but also any detriment that the work might cause to Wescott’s undisputed physical impairment, club feet. . . .

Cases in other jurisdictions support this distinction, between capability and suitability.  For example, in Israel v. Bally’s Park Place, Inc., a closely analogous case, a New Jersey appellate court reversed the denial of benefits to a casino employee whose work environment threatened her recovery form alcoholism.  The court held that Israel qualified for benefits even though her physician had released her back to work.

[Wescott’s] medical release addressed the issue of Wescott’s physical ability to perform roustabout work, not the risks that this work might pose to his club feet.  In fact, . . . Dr. Mason expressed reservations about the potential harmful effects that roustabout work might have on Wescott’s congenital condition, emphasizing that ‘it would be in [Wescott’s] best interest to pursue more of a position that did not require standing so long, ambulating on hard or uneven surfaces, etc.’ . . .

[T]he hearing officer confined her consideration to the issue of physical capacity.  The hearing officer made no separate findings concerning -- and evidently failed to consider independently -- the risk that roustabout work might have adverse effects on Wescott’s impairment, thereby rendering the work unsuitable despite his physical ability to perform it. . . 

A worker is always free to quit unsuitable work.  And in the case of a worker who suffers from a physical disability, work ‘is unsuitable when it is detrimental to the claimant’s health.’

[U]nder AS 23.20.385(b), the hearing officer was required to evaluate the significance of the risk of harm that roustabout work posed to Wescott’s condition by objectively inquiring whether ‘a reasonably prudent person in [Wescott’s] circumstances’ would have continued work as a roustabout.

In the decision cited above, the Court basically ruled Mr. Wescott’s undisputed physical impairment and his doctor’s concerns about continuing employment as a roustabout caused the work to be considered unsuitable.  The Court further concluded Mr. Wescott’s medical release to work as a roustabout and Mr. Wescott’s subsequent decision to return to work in that field were insufficient to show the work was suitable.  In determining the roustabout work was unsuitable, the Court concluded Mr. Wescott was not required to pursue alternative employment opportunities with the employer, albeit permanent, temporary, or part-time, or show good cause for quitting.  Accordingly, Mr. Wescott is not subject to disqualification under the separation from work law.

DECISION

The May 15, 1997 separation from work determination is REVERSED.  Benefits are allowed for weeks ending April 26, 1997 to May 31, 1997 and continuing under AS 23.20.379 and 8 AAC 85.095, if otherwise eligible.  The reduction to the Mr. Wescott’s maximum benefit entitlement is restored.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on March 2, 2000.

Doris M. Neal

Hearing Officer
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