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CASE HISTORY

Mr. Lindgren timely appealed a determination issued February 11, 2000 that denied benefits under AS 23.20.379.  The determination held Mr. Lindgren was discharged for misconduct in connection with work.

FINDINGS OF FACT

Mr. Lindgren was employed by Peak Oilfield Service Company from February 26, 1995 to January 25, 20000.  He last worked as a full-time plant technician.  He earned $16.76 an hour.  Mr. Lindgren was dismissed from work on the charge that he had too many vehicle accidents.

In performance of his duties, Mr. Lindgren routinely drove a company vehicle at the North Slope camp site.  On one occasion (possibly the winter of 1996), blowing snow and drifts obscured the road and caused Mr. Lindgren to get struck against a dike.  He was not cited by Nana-Purcell Security as being at fault in that instance.

On November 30, 1999, Mr. Lindgren backed his vehicle into a parked vehicle.  Mr. Lindgren concluded that incident occurred because visibility was poor due to high winds, blowing snow, and darkness.  Also, the driver of the other vehicle apparently drove up behind Mr. Lindgren and parked without using his headlights.  Mr. Lindgren looked in his rear view mirror before backing but did not see the parked vehicle.

Because Mr. Lindgren was the moving party in the November 1999 accident, he was cited as being at fault.  As a result, he received a disciplinary warning.  The warning did not indicate Mr. Lindgren could be discharged if other accidents occurred.  The company representative was unaware of an established company related specifically to discharges from work, resulting from work site traffic accidents.

Mr. Lindgren was cited for negligence in relation to a vehicle incident on January 21, 2000.  In that instance, Mr. Lindgren was traveling northwest on a road that intersected diagonally to a road running east-west, a main thoroughfare (Exhibit 24).  He first spotted an approaching west bound bus after he entered the intersection.  He swerved left but the vehicles still collided.  The bus’ left rear side was damaged as well as the right front side of Mr. Lindgren’s vehicle.  Mr. Lindgren felt he was not at fault in that accident.

Mr. Lindgren believes building structures and other obstacles may have obscured his vision in relation to the January 21 accident. On a Motor Vehicle Accident Report (Exhibit 20), a security officer stated, in part, “A bull rail approximately 350 feet from the scene with equipment parked there creates a blind spot for all traffic....”

The traffic accidents led to Mr. Lindren’s dismissal from work.  He argues other workers also had accidents but were not cited or discharged.

PROVISIONS OF LAW

AS 23.20.379 provides, in part:

(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(2)
was discharged for misconduct connected with the insured worker’s work. . . .


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095 provides, in part:


(a)
A disqualification under AS 23.20.379(a) and (b) remains in effect for six consecutive weeks or until terminated under the conditions of AS 23.20.379(d), whichever is less.  The disqualification will be terminated immediately following the end of the week in which a claimant has earned, for all employment during the disqualification period, at least eight times his weekly benefit amount, excluding any allowance for dependents.  The termination of the disqualification period will not restore benefits denied for weeks ending before the termination.  The termination does not restore a reduction in maximum potential benefits made under AS 23.20.379(c).


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; . . .

CONCLUSION

Before a penalty would be imposed in relation to a discharge, misconduct must be shown.  To establish misconduct, evidence must be presented to show Mr. Lindgren knowingly acted in opposition to the employer’s interests.

Although Mr. Lindgren was ticketed twice, the incidents cited did not clearly show Mr. Lindgren was repeatedly or grossly negligent.  Traffic accidents alone cannot support a ruling of misconduct.  From the evidence presented, Mr. Lindgren is not subject to the disqualifying conditions under the separation from work law.

DECISION

The February 11, 2000 determination is REVERSED.  Benefits are allowed for weeks ending January 29, 2000 to March 4, 2000 and continuing pursuant to AS 23.20.379, if otherwise eligible.  Mr. Lindgren’s maximum benefit entitlement is restored.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on March 30, 2000.


Doris M. Neal

Hearing Officer

