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STATEMENT OF THE CASE

On January 21, 2000, the Employment Security Division denied Mr. Bacon unemployment benefits under AS 23.20.379. He was also held liable for the repayment of benefits under AS 23.20.390. Mr. Bacon filed an appeal on March 1. The issues before me are whether his untimely appeal can be accepted, and, if so, whether he voluntarily quit suitable work without good cause.

ISSUE OF TIMELINESS

FINDINGS OF FACT

The Employment Security Division mailed the determinations under appeal to Mr. Bacon at his then correct address of record, 1040 W. 19th Avenue, Anchorage, AK  99503. However, Mr. Bacon had moved from that address on January 13, enroute to Utah. He filed a change of address with the U.S. Postal Service on or about January 18. He has never received the determination.

Mr. Bacon went to Utah believing that he had a job. When he learned he did not, he, on March 1, called the Juneau UI Call Center, inquiring about the status of his unemployment claim. It was then that he learned of the disqualification and resulting overpayment of benefits. He then filed an appeal.

CONCLUSION

Under AS 23.20.340 and 8 AAC 85.151, appeals from notices of determination must be filed within 30 days of the date the determination is mailed or served. The filing period may be extended for a reasonable period so long as a circumstance beyond the control of the appellant prevented a timely appeal.PRIVATE 

The purposes and policies of the Act are not served by a strict application of the procedural requirements to the detriment of a person the statute is intended to serve, especially when no apparent prejudice would otherwise be caused to the Department. Estes v. Department of Labor, 625 P.2d 293 (Alaska 1981).

It is clear from Estes v. Department of Labor, 625 P.2d 293 (Alaska 1981) that a late claimant must show some quantum of cause; implicit is the requirement that the claimant's delay be caused by some incapacity, be it youth, illness, limited education, delay by the post office, or excusable misunderstanding, at the very least, and that the state suffer no prejudice. If the delay is short, the claimant need show only some cause; for longer delays, more cause must be shown. Borton v. Emp. Sec. Div., Super. Ct., 1KE-84-620 CI, (Alaska, October 10, 1985).

Mr. Bacon’s appeal was filed six days beyond the 30-day appeal period. He has shown sufficient cause to extend the appeal period for six days.

ISSUE OF VOLUNTARY LEAVING

FINDINGS OF FACT

Mr. Bacon began working for Riversong Lodge shortly after Thanksgiving, 1999. He is not sure what was his last day of work. Exhibit 6 is a Separation Information Form received from the employer on which Mr. Dixon, president of the lodge, has written that Mr. Bacon’s last day of work was December 13. Mr. Dixon also wrote, “Ivan was offered opportunity to stay at our remote site but preferred to go to Anchorage for holidays.”

Exhibit 7 is a report of a telephone conversation between a Samantha Joyce, administrative assistant, and a representative of the Anchorage UI Call Center. Ms. Joyce is recorded as having said that Mr. Bacon’s last day of work was December 12. The representative also wrote that Ms. Joyce said that Mr. Bacon could have stayed at the lodge.

Mr. Bacon believes that his last day of work was later, but he is not sure. Because, presumably, the employer was using employment records to determine the last day of work, that date will be accepted by the Tribunal. 

Mr. Bacon was a general laborer, helping to set up the lodge for some guests who had rented it for a New Year’s celebration. On December 12, Mr. Dixon flew out to the lodge from Anchorage. Because planes fly irregularly into that lodge, Mr. Dixon offered to allow Mr. Bacon to fly back to Anchorage for the holidays. Mr. Bacon was to call back after the holidays, return to the lodge, and work for about another week cleaning up and closing the lodge after the guests had departed.

Because he was planning on flying to Utah, Mr. Bacon was busy in Anchorage packing and storing his goods. He failed to call Mr. Dixon. He left Anchorage on January 13. He went to Utah to visit family and friends.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1)
left the insured worker's last suitable work voluntarily without good cause. . . .

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work.

CONCLUSION

At the time that Mr. Bacon left the lodge, there was still work remaining for him. In effect, he went on a vacation from which he was to return after the holidays and continue working. Mr. Bacon separated from his job until he failed to return in January.

Absenting oneself from work is tantamount to quitting the employment. If there is a compelling reason for the absence, then good cause for quitting can be established. Mr. Bacon, however, absented himself only because he was trying to get ready to go to Utah. He went to Utah only for personal reasons, i.e., to visit family and friends. This does not satisfy the test of “compelling circumstances.”

It is the conclusion of the Appeal tribunal that Mr. Bacon voluntarily left suitable work without good cause.

DECISION

The notice of determination issued in this matter on January 21, 2000 is AFFIRMED. Mr. Bacon is denied benefits for the weeks ending December 18, 2000 through January 22, 2000. His maximum payable benefits remain reduced by three times his weekly benefit amount, and he is ineligible for the receipt of extended benefits.

The determination of liability issued in this matter on January 21, 2000 is AFFIRMED. Mr. Bacon remains liable for the repayment of the benefits paid to which he was not entitled.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on March 24, 2000.


Dan A. Kassner


Hearing Officer
